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State of Michigan, and charging adulteration 4n vmhtmn of ‘the Food and
Drugs Act.

Adwulteration -of the article was alleged in substance in the libel for the reason
that it consisted in whele and in part of a decomposed, filthy, and putrid vege-
table substamce, namely, decomposed tomatoes and itomate pulp and parts
thereof.

On March 7, 1921, no claimant having ru)pezued for Lhe property, judgment
of condemnation and forfeiture was entered, and it was ordered by the court
that the preduct be destroyed by the United States mayrshai.

I D. Barr, Acting Sceretary of Agriculture.

B290. Misbranding cf Newton’s Bggno. U. 8§ * * * v, Newton Tea &£
Spice Co,, a Corperation. "Tried to the court and a jory. Verdict
of guwilty. ine, $200 and costs. Pending on appeal in Circuii
Court of Appeals. (F. & D. No. 11123; I. 8. No. 15473-r.)

On November 26, 1919, the United States atborney for the Southern Dis-
triet «of ‘Ohio, acting wpen a report by the Seeretary -of Agriculture, filed in the
Dristriet ‘Court of the United ‘States for maid district an information against
the Newton Tea & Spice Co., a .corporation, Cincinnati, Ohio, alleging shipment
by said -cempany, in vielation of the Food and Drugs Act, on or abeut February
22, 1918, from the State of Ohio into the State of West Virginia, -of a quantity
of Newton’s Hlggno which was misbranded.

Analysis of a sample of the article by the Bureau of Chemisiry of this de-
partment showed that it consisted largely of rice starch, skim milk peowder,
and milk casein or albumen, artificially -colored with a ceal-tar dye, with pos-
sibly a small amount of egg powder present. Microscopic e‘Xaminati-on by the
said bureau showed a large amount of rice starch present. Baking tests made
by the said bureau showed that cakes made with Hggno were mo better in
volunre -0r guality than cakes made with water with no egg, inferier in velume
to cakes made with skim milk without egg, and in no measure eompni',a’ble in
volume or quality to cakes made with equivalent amount of -eggs, as claimed in
the labeling of the article.

\hsbmndlno of the article was alleged in substance in the information for
the reason that certaln statenments concerning the said article and the con-
stituents and uses thereof, appearing on the labeling of the carton contammw
the article and in an inclosed circular, to wit, (cartem) “=* = * o Be
TUsed In Place Of BWees In Baking And Cooking * % * An Excellent -sub-
stitute Tor TWggs * * * to be Used for Baking and Cooking purposes:
w % % Tgono contains the constituents that cause fresh eggs to fill such an im-
portant place * * * .one eved feaspeonful is o be used in pl—a-ee of each
gL fcalled for in recipes * * * Uge a teaspoonful for .each egg called for
wok &P (eireular) “To Take the Place of Hggs in Baking and Cooking
# % % TMakes The Place Of Fresh Tggs * * * The Confents of a 25-cent
Package Can Be Used in Place of Three Dozen Fresh Kggs * * * ‘.Thia
Real Substitute Tor Bggs * * * fogether with a design -of chickens with
the statement, “We have lost our job * * * ™o Take the Place of Eggs in
Baking and Cooking,” appearing on .an inclosed poster, were false and mislead-
ing in that they 1'epresented to purchasers -of said artxele that the same was
a spbstitute for -eggs, and could be used in place of eggs for baking and cook-
ing, and for the further reason that the article was labeled as aforesaid so as
to deceive and mislead purchasers into the belieT that it was a substitute for
eges, and could be used in place of egzs in baking and cooking, whereas, in
fact and in truth, the article was not a substitute for eggs, noer coul=d the same
be used in place of eggs in baking and ceoking. -
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On December 9, 1919, a motion to quash the information was filed by the de-
fendant. On January 17, 1920, the motion to quash was argued and submitted
to the court, and on January 21, 1920, the court overruled said motion as will
more fully appear fromn the following decision (Peck, D. J.):

The defendant, upon the filing of the information, voluntarily appeared
thereto and moved to quash the same, upon the grounds, first, that the informa-
tion is indefinite and does not apprise the defendant of the facts constituting the
alleged crime with such certainty and particularity as to enable the defendant
to know what it has to meet; second, the information attempts to charge the
defendant with the commission of a crime by way of argument and conclusion;
and third, the court has no jurisdiction.

First. The information is brought under the Food and Drugs Act of Congress,
June 30, 1206 (34 Statutes at Large, 768), and charges the defendant with
shipping 1n interstate commerce fifty cases of an article designed for food,
known as “ Newton’s Hggno,” which the information alleges was labeled to
read: “An excellent substitute for eggs * * * to be used for baking and
cooking purposes * * * an article of real merit and far superior to the
usual egg substitutes on the market. * * * composed of pure materials
* % *x one even teaspoonful to be used in place of each egg called for in
recipes requiring eggs,” with directions for using and place of manufacture.
A poster and a circular are alleged to have been inclosed within the package,
making like representations; but the contents of these, even if false, can not be
considered as violations of the act, United States »v. American Druggists Syndi-
cate, 186 Fed. 387.

The information further alleges that the aforesaid statements of the label
were false-and misleading in that they represenied to the purchasers that the
article was a substitute for eggs and could be used in place of eggs for cooking
and baking, whereas, in truth, said article was not then and there a substitute
for eggs, nor could the same be used in place of eggs for baking and cooking.

The defendant contends that the information is deficient in that it does not
set forth why, or in what manner, the article can not be used as a substitute for
eggs in baking and cooking.

The statements of the label above set forth were evidently designed to lead
the ordinary housewife to believe that the contents of the package could be
used in substitution for eggs in the ordinary preparation of food. The informa-
tion expressly negatives the usefulness of the article for that purpose. It
would seem, therefore; to be entirely sufficient to draw the issue upon that ques-
tion, and, therefore, the motion in this respectis not well taken.

This disposes of the first and second grounds assigned.

Third. Defendant contends that the court has no jurisdiction over the subject-
matter, for the reason that the information does not state an offense within the
terms of the act. In support of this contention it is argued that the article
comes within the proviso of the fourth subsection of section 8 of the act, by
which it is provided that an article of food which does not contain any added
poisonous or deleterious ingredients shall not be deemed to be adulterated or
misbranded in case, first, of mixtures or compounds which may now, or from
time to time heleqfter be known as articles of food under their ewn distinetive
names and not in imitation of, or offered for sule under the distinctive name of,
another article if the name be accompanied on the label or brand with a’ state—
ment of the place where said article has been manufactured or produced; and,
second, in the case of articles labeled, branded, or tagged so as to plainly indi-
cate that they are compounds, imitations, or blends. Even though we assume
it to be the duty of the pleader under this act to negative the terms of the
proviso, or assume that the article in question is shown by the label to be a
mixture or compound known as an article of food under its own distinctive
name, not alleged to be in imitation of another, nevertheless the protection
afforded by th]S proviso goes only to the branding or name of the article, and
does not furnish a refuge for one who has on the label otherwise falsely stated
the nature of the contents of the paclxaoe It is not against the use of the name
of ‘“Eggno” that the information is directed, but.against the statement that
the contents are useful and fit to be bUbStituted for eggs in ,ord,mary cooking
recipes.

In United States v. 150 Cases of Fruit Puddine, 211 .IFFed. 860, having the
subject under, consideration, at page. 3064 .the court says:
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‘It does not seem to me that the proviso in question was intended to except
them absolutely from the provisions of the act, and to leave the manufacturers
free to make misrepresentations concerning themr. Such a construction is out
of harmony with all the rest of the statute, and disregards one of the prin-
mpal purposes of it. It seems to me that the protecbon afforded by the proviso
is limited to the distinctive name; and, as so limited, I have no doubt that the
proviso applies to the first parag’raph of section 8, and fully protects distinctive
names from being misbranding.”

It was there accordingly held that the words “ Fruit Puddine,” being false
and misleading with reference to the product known as * Puddine,” constituted
misbranding within the statute.

It is fuarther contended that the statement, “ Substitufe for eggs in baking and
cooking,” is not one of fact but of opirion only, and therefore not, in law,
misleading; that the substitution of one thing for another is largely a matter
of Judgment and that to call a thing a subst1tute is not to affirm that it is
even similar to the original; that one article of diet may be a substitute for
another without any necessary similarity. In this case, however, the defendant
chose its own definition for the term “ substitute” when it expressed upon the
label that the article could be used in place of eggs “in baking and cooking.”
Nothing else could be inferred but that in ordinary culinary compounds the
article in question would produce the same or similar results as the use of
eggs. This is a direct affivinance -of a fact and a definite description, so far as
obtainable results are concerned, of the artficle sold.

It is further contended that the nere representation as to the results Wlnch
may be obtained by the use of an article do not constitute misbranding under
the act, and reliance is had upon United States v. Johnson, 221 U. 8. 448, where
it was held that the curative effeet of a medicinal preparation of which the
labels stated that the contents were effective in curing cancer, contrary to the
fact, was not an offense against the pravisions of the act relating to the sale.
of drugs, as the act then stood. But the termrs of the act at that time were
very much narrower in scope with regard to drugs than with regard to food.
By the amendment of 1912 the prohibition relating fo the misbranding of drugs
was made to expressly cover any statement regarding the curative effect of the
article, and under that amendment it has been held that statements of curative
effect in reckless and wanton disregard of their truth come within the act.
Simpson v. United States, 241 Fed. 841. With regard to food, the act makes
it an offense if the package containing it, or its label, shall bear any statement,
design, or. device regarding the ingredients or substances contained therein,
which statement, design, or device shall be false and misleading in any par-
ticular; and the allegations of the information would seem clearly to bring the
statements in question within that category.

The information is not upon oath, and it is contended that the same is there-
fore violative of:the Fourth Amendment, and for that reason the defendant
shounld not be held to answer. . But the information is not reguired to be upon
oath; it is only required that the game shall be supported by oath before war-
rant may be issued thereon. Weeks ». United States, 216 Fed. 292. As the
defendant*has voluntarily appeared and fiied the motion now under considera-
tion, no question concerning the validity of a warrant is here.

Motion overruled.

On December 9, 1920, the case having come on for trial before the court and
jury after the submission of evidence and arguments by counsel the following
charge was delivered to the jury by the court (Peck, D, J.):

Gentlemen of the jury, it becomes now my duty to charge you with regard
to the law in this ease. You are the sole judges -of the facts; the facts are
epntirely within your province. The law you will take from the ecourt, and,
applying the law as I shall give it to you to the facts as you shall find them to
be, you will reach your conclusion in this case.

The essential elements of this information upon which the defendant is here
upon trial are, first, that the defendant did shlp in interstate commerce fifty

cases of cartons. Wlnle the ‘burden of proof is upen the Government to estab-
lish this beyond-reasénable doubt, the defendant has admitted by a stipulation
offered in evidence here that it did ship the fifty cases of cartons in interstate
commerce ; second, that these cases contained an article designed and intended
te be used as an article of food. The burden likewise is upon the Government
to establish that beyond reasonable doubt. It is next set forth that these cases
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were then and there denominated as to the contents -thereof, labeled, marked,

and branded as follows: (On cases) “2 doz. Newton’s 25¢ size Eggno Manufac-

tured by The Newton Tea & Spice Co., Cinti, Obio;” (on top of cartonr) “ Flat
Top Gro. Co. Bluefield, W. Va. Food Pxoducts Prenaxd Pieces 51;” (on car-

ton) “Newton’s Eggno Artificially Colored. To be used -in place of eggs in
baking and cooking 3% Oz. Net. An Excellent Substitute for Eggs. Hggno is an
excellent Substitute for Eggs and is to be used for Baking and Cooking purposes.

Splendid for Cookies, Cakes, Muffins, Fried Cakes, Bread Puddings, Gravies.

Just the thing for Griddle Cakes, Noodles, etec. Tggno is an article of real
merit and is far superior to the usual Egeg Substitutes ‘on the market. -Eggno
contains the constituents that cause fresh eggs to fill such an important place -
in every kitchen. Ilggno is the result -of scientific research, is composed of
pure materials, is nutritious and is economical, as one even teaspoonful is to
be used in place of each egg called for in recipes requiring eggs. This package
contains 36 even teaspoonfuls. Guaranteed to conform to the Pure Food Laws.
Directions Dissolve Eggno in lukewarm water or milk by first making a paste
then adamg the balance of the water or milk. Use a teaspoonful for each egg
called for in recipes requiring eggs. In making use a trifle more Bakmg Powder
than if eggs were used. Dggno does not take the place of Baking Powder.
Prepared and Guaranteed by The Newton Tea & Spice Co. 12-14-16-18 Rast
Second St. Cincinnati, Ohio.” .And while the burden is upon the Government to
prove the truth of this labeling beyond reasonable doubt, defendant has filed
a stipulation here admitting the facts concerning the Iabehng as thus set forth..

The next material contained in the information purports to set forth -the
contents of certain circulars that were contained in these cartons. I have with-
drawn that from your consideration, and you will pay no attentlon to it. I
have marked it in the margin of the information “ Ruled out. - Omit,” and you
will pay no attention to that; likewise the phrase upon the next page, of snmlar
import, is ruled out and w 1thd1awn from voai Consmeratmn

The fourth element of the infor
contest here principally turns—is this: ’I‘hat the article of food was misbranded
in that the statements, “to be used in place of eggs in baking and cooking
* * % gn excellent substitute for eggs * * * to be used for baking and
cooking purposes * * * Hgeno contains the constituents that cause fresh
eggs to fill such an important place * * * one even teaspoonful is to be
used in place of each egy called for in recipes * * * yse a teaspoonful for
each egg called for,” were all false and misleading. It is also alleged that the
carton contained the phrase, “ takes the place of fresh eggs,” which was false
and aisleading; but I am unable to find those words upon an examination of
the carton—were all false and misleading, says the information, in that they
represented to purchasers of the article that the same was a substitute for eggs
and could be used in the place of eggs for baking and cooking purposes, whereas,
the Government charges, said article was not then and there a substitute for
eggs and could not be used in the place of eggs for baking and cooking, and that
it was so labeled to deceive—that being so labeled it would deceive and mislead
purchasers into the belief that it was such a substitute for eggs and could be
so used. And the question of the truth of this, the fourth element, as I have
described it, of the information is the principal question for your determination.

The Government does not claim that the product ILggno is poisonous, deleteri-
ous, or injurious to human health. 7The question, therefore, raised by these
allegations of the information, which I have denominated the fourth element,
i3 whether or not these statements were false in the respects charged in the
information.

Now, by what rules are yvou to judge of the truth or falsity of this language?
The principal rule is this: You will take this language in the ordinary meaning
and significance of the words used; that is, as they would be understood by the
ordinary purchaser, of ordinary intelligence, familiar with the English lan-
guage. The purpose of the label iz to trutiifully advise the purchaser of the
contents, That is the purpose of the label—or should be. It is, as it were, the
voice of the manufacturer speaking to the prospective purchaser, as though
they had met in person and the manufacturer verbally stated to the customer,
I made this product. It is the result of scientific research. It is an excellent
substitute for eggs. It contains the constituents that cause fresh eggs to fill an
important place; that is, an important place in every kitchen. " An even tea-
spoonful is.to be used in place of each egg called for in the recipe.” Now, is
this statement false and misleading? That is the essence of the matter, It
says “An excellent substitute for eggs.” The word *excellent” hardly re-
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quires us to go to the dictionary to find its meaning. One meaning is “re-
markably good.” However, little stress is to be laid upon mere adjectives com-
mendatory of wares; manufacturers and others who sell wares are to be ex-
pected, and are generally expected by purchasers, te use guch adjectives with
regard to the wares that they offer for sale. More important are the words,
“substitute for eggs.” What does the word “ substitute ” mean? What does it
mean to the ordinary purchaser, the ordinaryv housewife or houselolder who
goes to a grocery store to buy articles of this kind—swhat does it mean to her
or to him? One definition found in the dictionary for the word ¢ substitute,”
and perhaps the one that best gives the meaning of the word as here used, ig
“q thing gerving the purpose of another.” The representation, therefore, on
this label that the contents are an excellent substitute for eggs may perhaps be
taken—may be taken in the ordinary acceptance of the word—to assert to the
public that the article therein contained is good for serving the purpose of
eggs in baking and in. cooking.

Now, it is further asserted on this label that it ¢ contains the constituents.”
What are constituents? Those things which go to make it up, the components,
the elements. “ Containg the constituents that cause fresh eggs to fill such an
important place ”’-—that is, such an important place in the Kkitchen. The truth
or falsity of that statement is also for you to determine. The label also affirnis
that one even teaspoonful is to be used in place of each egg called for in the
recipe; that is, in the ccoking recipe. Is this the equivalent to an assertion
that one teaspoonful is equal to an egg in the recipe in cooking and baking?

The information alleges that these statements, taken together, amount to a
representation to purchasers that the article was a substitute for eggs and
could take the place of eggs in cooking and baking, whereas, in fact and in
truth, it was not such, and could not be so used; and that the purchasecrs:
thereby-—that it was misleading théreby to the purchaser.

Generally speaking, to correctly determine whether a falsehood has beéen
told—that is the essence of this case, that this label told a falsehood to the
people; that is what the Government charges in these respects that I have indi-
cated, that this label told a falsehood. Now, to correctly determine whether
a falsehood has been told, ordinarily it is first necessary to ascertain just what
has been told and then to compare the statement so made with the: fact. Con-
cerning the statement made, the label ig here; it has been admitted by the
stipulation, and there is no contest about what the language was that was used.
Now,; what are the facts? Does the product caontain the constituents which
cause fresh eggs to fill an important place in the kitchen? IXs the product a sub-
stitute for eggs, as that language would be understood by the ordinary pur-
chaser? . May one teaspoonful be properly used in cooking recipes in pldce nf
each egg called for? The evidence offered Ly the Government fends to showe
that the product is inferior to eggs in nutritive value, and of little physical
or chemical value in cooking and baking operations. The evidence of the de-
fendant, on the contrary, tends to show that the product has been used with
satisfaction and apparently good results by many housewives. If the product
is, in fact, well adapted to be used instead of eggs in baking and cooking, if it
is in truth genuinely fit to be used in place of eggs in those processes, then
the label would seem to me to be not false. On the other hand, if the article js
not honestly well fit to be used as a substitute for eggs in baking and cooking,
if it is not genuinely well adapted to be used instead of eggs for such purposes,
then and under such circumstances the label would seem to be false; but the
question of its truth or falsity I leave to you.

The burden of proof is not upon the defendant to prove the label true; the
burden of proof is upon the Government to show beyond reasonable doubt, on
consideration of all the evidence, that the label is false and misleading in the
respects charged in the information.

Now, the question here is not, on the one hand, whether the product is an
absolutely worthless articie, or, on the other hand, whether it is a complete and
perfect substitute for eggs in all respects; the true question is whether the
language of the label complained of in the information is false and misleading
to the ordinary purchaser in the respects charged in the information. That is
the true question for your determination.

As I have said, you are the sole judges of the facts, gentlemen of the jury.

Now, the presumption is that the defendant is innocent, and this presumption
prevails until it is overthrown by evidence of its guilt beyond reasonable doubt.
The defendant is to be presumed innocént until it is proven guilty. You will
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begin your deliberations on that basis. You will remember that the mere
fact that an information has here been filed by the district attorney against the
defendant, in and of itself, raises no presumption that the defendant is guilty.
One charged with the commission of an offense can only be convicted, if con-
victed at all, upon the evidence produced at his trial. The burden of proof is
upon the Government of the United States to prove the offense charged and ail
its essential elements beyond a reasonable doubt.

What is meant by a reasonable doubt? By a reasonable doubt is meant this:
When you lack an abiding conviction to a moral certainty of the truth of the
charge, considering all the evidence, then there is a reasonable doubt. A
reasonable doubt is an honest uncertainty. If you have an honest uncertainty,
then you have a reasonable doubt. It is not a mere capticus doubt, a mere
ingenious doubt, such as one might, by some process of ingenuity, raise in his
mind. To be a reasonable doubt-it-must be an honest uncertainty.

I shall now state fo you under what circumstances you will find a verdict of
guilty. If you find that each of the essential elements of this. information, as
I have defined them to you, has been proven beyond reasonable doubt, then
it is your duty to find a verdict of guilty. I shall now state to you under what cir-
cumstances you shall find a verdict of not guilty. Unless you do find that eaclh
essential element of this information has been proven beyond a reasonable
doubt, then it is your duty to find a verdict of not guilty.

You are the sole judges of the credibility of the witnesses. You may con-
sider, in judging of their credibility, their demeanor upon the witness stand;
any bias or prejudice that they may have shown in the case, if they have
shown any; their interest in the outcome .of this trial, if any they have; the
probability or reasonableness of their testimony; .their intelligence; their
means of observation; their knowledge of that whereof they have spoken. You
will consider their connection with either party to the case, if any they have;
and any and all circamstances which bear, or tend to bear, upon the credibility
of the witnesses. And then, having done this, having considered all the testi-
mony bearing upon their credibility, you will give to the testimony of each and
every witness such credit as you find it entitled to receive. You are not to reject
any of the testimony arbitrarily or without reason. You are not, as a matter
of fact or as a matter of law, bound by the greater number of witnesses, al-
though number is a matter for -you to consider.

Certain expert witnesses bave testified before you. As to matters of opin-
ion, expert witnesses are permitted to give opinions about matters which are
not within the common knowledge of all. As, for instance, the chemical science.
We are not, generally speaking, chemists or familiar with the chemical sei-
ence ; therefore, the law permits witnesses to be called to give an opinion, state
to you an opinion, as to matters pertaining to the chemical science. And so,
in this science of food known as dietetics, and so of the refinements of the art
or the science of cooking, witnesses have been permitted to give their opinions.
Now, the opinion of a witness depends not only upon his truthfulness, but upon
the amount that he knows about the subject that hie is giving an opinion upon.
The opinion of one upon chemistry who knew little of chemistry would be of
very little value; so that you will see, in considering the value of opinion evi-
dence, it is necessary for you to carefully consider the qualifications of the
witnesses to give the opinions which they have given. Opiniocn evidence is
ordinarily not binding upon the jury, but it is to be considered in determining
the matters submitted to the jury.

Gentlemen of counsel

Mr. RoupkEBUSH. Nothing, your honor.

Mr. LanniN. May it please the court, I wish to take exceptions to the failure
of the court to instruct the jury that the question of the element of food value
and nutritional value of the product involved in this case is not in issue in
this case.

And also to the failure of the court to instruct the jury that in determining
whether this product is misbranded or not, they must confine their considera-
tions to its use for baking and cooking purposes, and not for its use as an
article of foed, for food purposes.

And I alsc save exceptions to the statement of the court to the effect, as near
as I can remember now, that the element of nutritive value and food value
iz involved in this case. I understand Mr. Simmonds has some objections. 1
don’t know just what the rule of this court is, as to whether both of us can
save exceptions or not.
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The Court. Yes; I will permit cach counsel to take such exceptions as he
wishes. Mr. Simmonds——

Mr. Simmonps., If your honor please, we-desire to reserve exceptions to the
fact that the court has ot charged that it is necessary, in addition to establish-
ing the other charges, to establish that the label was so labeled as to deceive
the purchaser. .

And likewise to the proposition of the qualitative words, as used by the court
in his charge, as to the degrec of proﬁcwnr'y that must be reached by tha
preduct. We think that——r0o :

The Courr. It is not time for argument—just vour exceptions. Anything
further, gentlemen of counsel? Genilemen of the jury, you will now retire and
deliberate upon your verdict. When you have reached your conclusion you
will notify the court.

Mr. KroanN (a juror) (after a portion of the jury had retired from the Jury
box). I didn’t understand that charge——

The Courr. If you wish any further instructions the jury will have to
return as a whole, Mr. Xrohn. '

(Thereupon the jury retired from the court room.) . :

Mr. Lan~In, May the jury not take the exhibits with them to the jury room?

The CoURT. The marshal will take all the exhibits to the jury room.

Mr. LaxwIN, Take them out of the pans——

Mr. ROUDEBUSH. Is the jury permitted to take the exhibits to the jury room,
your honor?

The Cournt. It will be just e*(a(uy az they ave. Just pick these tables up
and carry these exhibits into the jury rcoimn.

Mr. Lanwiw. The jury is peunitted to eat the cakes?

The Court. Waif until the jury has retired. Ave all the jurors out of the
recom? Now you ask if the jurors will be permitted to eat of these cakes?

Mr. Lawwiy. Yes, your honor.

The Courr. It seems to me that that should not be g0, for this reason: It is
undoubtediy the rule that the jurors must receive the evidence in the court
room. Is that nc t tire rule? The Constitut '0’1 requires that no evidence can
bhe taken outside of the court roonl in a criminal case, and practice so requires.
Now, the tasting of these focds would he one way of the juror exercising his
senses ; it would be on2 way of his brain receiving intormation from the evi-
dence, and it geems to me that that might have been done during the taking of
the evidence in the court vroom, and I thought of it and was of a mind to permit
it had either side go requested. But now the taking of the evidence has been
concluded. Of course, the point is novel; I rule without precedent, so far as I
know. But upon general principle it seems fo e that the faking of evidence
having been concluded, I would have the right to submit to the jury that which
their senses have aheady received—nothing new. And, therefore, the rule
will be that the exhibits may all be removed by the marshal to the jury rooin,
as they are.

Mr. BouprrUusH. Your honor, jsn’t that contrary to the rule that has been
heretofore, that any exhihit 0’0 to tire jury roomi?

The Court. No; T have permitted the exhibits to go to the jury room in other
cases.

Mr. RouvnesusH. In crimiral cases?

The Court. I should not permit the exhibits to go contrary to the objection
of the defer<lant, perhiaps, hut at the veqguest of the defendant—— ) ’

Mr. RoupenusH., I want to object to it.

The Coure. I am inclined to send the exhibits to the jury room. It doegn’t
gecin to cimiphasize the exhibits of either side. Tach side has introduced its
exhibits of this nature. 'ﬂ‘ is a matter that iz digeretionary with the court,
Where it tends to em: hag’zwe the evidence of eithey side it ought not to be
permitted, but here it seems to be about as Yon o as it Is broad, and I will let
all of the exhibits go LO the jury rocim. That includes all of them, the stipula-
tion and everyifhing else.

Mr. LanxiN., Your honor, I don’t want to take any fime, but I might say
the only exnericnce I had m) the gubiect was where we had a vast aummber
of feod exbibits introduced last winter before Judge Tarig in St Louls; in
that ease he permitted the jurors {o eat the exhibits in the court réom.

The Counr. I should have done that,

Mr. Laxwig, And even served drnks with them-—coffee and things of that
kind. There was no objection to it. I have never had a case under these cir-
cumstances.
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The Courr. I think you will see, upon reflection, that the eating of the ex-
hibits in the jury room would be the receiving of evidence out of the jury
room, '

Mr, LANNIN. T might suggest this—I don’t want to get the court in bad—
that the marshal teil the jury as to the order of the court.

The Court. No, we will just follow what seems to be the law in the matter.
Is the wmarshal here? Call him. Ilave you copies of these special charge
requested, Mr.” Roudebush?

Mr. RoupeBusHn. Yes, your honor.

The Court. I have refused them and have noted upon them some of the
reasons I have for refusing them. You may cepy them and then hand them
to the other side. [Aft this peint a deputy marshal caine into the court room.]
Mr. Marshal, pleage get an assistant and carry all of thege exhibits on them
to the jury room. All of these exhibits go tc the jury room, just as they are.

(Thereupon the court retired from the bench.)

The special charges requested by counsel for defendant, with the notations
made thereon by the court, are here set out, by true copy, as follows:

No. 1.

The court instructs you that if you find from the evidence that purchasers
of Hggno in purchasng the same for baking and cooking purposes, do not
have in mind the question as to the food value or nutritive value of the
product and are not concerned with whether it has or has not any food value or
nutritive value or contains any vitamines or food calories, but are concerned
solely with the question as to whether it will produce substantially the saine
effect as eggs for baking and cooking purposes in the way of a binder for
food, a settler of food, or to obtain in fceod the desired forin, fluffiness, or
‘texture, or color as the purchaser may desire, and that Eggno will fairly and
reasonably, but not necessarily as perfectly ag eggs, perforin these functions
respectively or collectively to the- satigfaction of the average purchaser of
ordinary intelligence, then you may disregard all testimony as to food value
and nutritional value, the presence or absence of calories and vitamines, and
you will return a verdiet of not guilty.

Refused. (Signed) Peck, J.

No. 2.

The court instructs the jury that if you find from all the evidence in this
case that there is a well founded difference of copinion, based upon honest con-
victions, one way or the other, among purchasers and users, of the Eggno in-
volved in this case, as to whether cr not the Hggnoe invelved in this case is a
substitute for eggs to a fair and reasonable degree for cooking and baking
purposes, you will find the defendant not guilty.

And in this connection the court instructs you that you may take into corn-
sideration the extent to which such users bave used the preduct for baking and
cooking purposes, the length of time they have used the sauie, and all other eir-
cumstances that would enable such purchasers and users to form a fair opinion
on the subject.’

Refused : The witnesses have given facts as to its use, not their opinions as
to its being a substitute. (Signed) Peck, J.

No. 3.

The court instructs the jury that thers is no question involved in the case
of wholescmeness or healthiulness of the product Eggne, or any of its in-
gredients, there being no ciuim that it is poisonous, deleterious or injurious to
human health (given), and it being admitted by the Government to be a whole-
some article!

Refused—tends to exciude the consideration of nutrition—see label “ nu-
tritious.” (Signed) Peck, J.

' No. 4.

Ther issue involved in this case is not to be determined by the question as to
what persons with lack of familiarity with the product involved herein would
understand the label-involved-in this case to mean, but is to be determined by
what idea the I%bel might convey to persons of ordinary intelligence who are
conversant with our language.

Refused. (Signed) Peck, J.
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No. 5.

T clwarge you that if you find from the ev.dence that it is the consensus of
opinion of actual purchasers of Ezgno, of ordinary inteliigence, for ordinary
baking and cookiug purposes, that the product is a satisfactory substitute for
eges for baking and cooking purposes and will fairly and veascnably take the
place of eggs for such purposes, you will find the defendant not guilty.

And in this connection you will not regard purchasers of tiwe product for
technical or scientific purposes as purchasers within the meaning of the law in
this case. :

Refused on same ground as No. 2. (Signed) . Peck, J.

No. 6.

I charge you, gentlemen of the jury, that the following statements appearing
upon the label on the package in this case, to wit, “ Eggno is an article of real
merit and is far superior to the usual egg substitute on the market. XEggno
contains the constituents that cause fresh eggs to fill such an important place
in every kitchen. IKggno is the result of scientific research and is composed of
pure materials and is economical,” are not statements as to the identity of the
article or statements of ingredients of the package, but rather are statements
commendatory of the article, and are therefore not within the provision of
section 8 of the Food and Drugs Act of January 30, 1906, and you will disregard
-the same in your deliberation 'as being withdrawn from your consideration.
United States 2. Johnson, 221 U. S. 488. :

Refused. (Signed) Peck, J.

The second sentence queted is.a distinet affirmation of fact concerning -the
contents. : ’

No. 7.

I charge you, gentlemen of the jury, that there is no legal standard provided
by law fixing the degree of efiiciency which any given -article must contain
when sold as a substitute and in this case there is no legal standard provided by
law fixing the degree of efficiency which the product known as “ BEggno” must
possess when sold as a substitute for eggs in baking and cooking, when com-
pared with eggs.

Therefore, if you find from the evidence that the article involved in this
case, known ‘as ‘“Izgno,” was sold as a ‘substitute for eggs in Dbaking and
cooking, and that said “Xggno” did have any fair and-reasonable degree of
efficiency as such a substitute, or wasg a substitute to a fair and reasonable
degree, for cggs for baking and cooking purposes, you will find the defendant
‘not guilty. And in this connection: I ¢harge you further that a product sold
as a substitute for eggs for haking and ccoking purposes is not reguired to be
100 per cent as efficient in all or any respects as eggs, but is only required to
be fairly and reasonably as efficient as eggs for the purpose mentioned.

Refused. (Signed) Peck, J. .
No. 8.

The court instructs the jury that the Eggno involved in this case was not
sold as a food for its food value, but that the label fairly construed repre-
gsents the product to be sold as an accessory in baking and cooking, and in
that resnect as a substitute for ezgs. Aund in considering whether the product
is or is not a substitute for ezgs for baking and cooking purposes you are
only perinitted to take into consideration the purpeses for which eggs are used
in baking and cooking.

Refused—see 1abel “nutritions.”  (Signed) Peck, J.

No. 9.

I charge you, gontlemen of the jury, that the basis of the charge in this
information is not gne of adulteration. ™The Government undertakes to and
must prove bavond a reasonable doubt that the product is so labeled as to
deceive the ordinary purchaser of ordinary -intelligence purchasing said
product for baking and cooking purpeses, and if .yvou should find from the
evidence hiercin a reasonable doubt as to whether or not such purchasers in
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purchasing the product for cook ing and baking purposes were so deceived,
then your verdict will be not guilty.

Refused—would require government to establish actual deceit of purchasers.
(Signed) Peck, J.

No. 10.

The court instructs the jury that in considering whether the product involved
in this case is or is not a substitute for eggs for baking and cooking purposes,
the question as to its own feod value or ‘rhe food value (so far as the guestion
of nutrition is concerned) of the finished baked or cosked foods imparted to
them by it, is immaterial and you should disregard all testimony relative to the
same.

Refused—same ground ag No. 8. (Signed) Peck, J.

The jury thereupeon retired and affer due deliberation returned a verdict of -
guilty, whereupon the comt imposed a fine of $200 and costs. Thereupon the
defendant, by counxel gm‘o notice of %])peal, and on May 10, 1921, the defend )
ant’s bill of eXCeptlons was allowed and filed. The case is now pending on
appe&l in the Circuit Court of Appe: Lls for the Sixth Circuit.

E. D. BALL, Acting Secretary of Agriculture.

92031. Adulteration of tomato catsup. U. 8. * * * v, 500 Cases and 25
Barr_els of Tomato Catsup. Defaunlt decree of condemnation, for-
feiture, and deéstruction. (F. & D, Nos. 12127, 12128, I, 8. Nos. 9501-r,
9502-r. 8. No. C~1703.) ‘

On February 2, 1920, the United States attorney for the Eastern District of

Louisiana, acting upon a report by the Secretary of Agriculture, filed in the

District Court of the United States for said district a libel for the seizure and

condemnation of 500 cases and 25 barrels of tomrato catsup, remaining unsold
in the original unbroken packages at New Orieans, La., alleging that the article
had been shipped by R. C. Chances Sons, of Mount Holly, N. J., and Philadel-

phia, Pa., from Mount Holly, N. J., on or about September 20 and November 7,

1919, 1e€pect1ve‘y, and transported from the State of New Jersey into the State

of Louisiana, and charging adulteration in violation of the ¥ood and Drugs

Act. The,article was labeled in part: “ Chances Table Talk Tomato Catsup

# % * R C. Chances Song, Mount. Holly, N. J. Philadelphia, Pa.”

Adulteration of the article was alleged in the libel for the reason that it

consisted wholly or in part of a fiithy, decomposed, and putrid vegetable sub-
stance.

On or about April 26, 1921, no claimant having appeared for the property,
judgment of condemnation and forfeiture was entered, and it was ordered by
the court that the product be cestroyed by the United States marshal.

E. D. Bawn, Acting Secretary of Agriculture.

0292, Alleged adunlteration and misbranding of macaromi. YU, 8. % % %
v. Alkerxt C. Krumm, Jr. (4. C. Kramm & Son). Demurrer to the
information sastained. (F. & D. No. 12334. 1. S. No. 15497-r.)

On February 28, 1920, the United States attorney for the Eastern District
of Pennsylvania, acting upon a report by the Secretary of Agriculture, filed
in the District Court of the United States for said district an information
ag gainst Albert C. Krumm, Jr., trading as A. C. Krumm & Son, Philadelphia,
Pa., alleging shipment by said defendant, in violation of the Fooed and Drugs
Act, on or about May 25, 1919, from the State of Pennsylvania into the State
of Maryland, of a quantity of an article known. as ‘‘ Krumm’s Continental
Brand Macaroni,” which was alleged to be adulterated and misbranded.

Adulteration of the article was alleged in the infermation for the reascn
that a substance, to wit, a product prepared from flour, had been substituted
in whole or in part for macaroni, to wit, a product prepared from semolina,
which the article purported to be.



