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by reason of the obvious characteristics of olive oil. The second edition of
Webster’s New International Diectionary, published in 1934, defines “salad oil”
as “an oil for salad dressing, specifically in trade any edible oil other than
olive oil, as cottonseed, corn, or peanut oil.” Adopting the principle that courts
may judicially notice much which they cannot be required to notice it may be
observed that in advertising these oils tradesmen Iinvariably describe “olive
0il” as “olive 0il” and all other oils as ‘“salad oils.” ¥urthermore, while tech-
nically olive oil may be classed as a vegetable oil by way of distinguishing it
from animal or mineral oils, by common understanding as well as by dictionary
definition, olive oil is a fruit oil since the olive is defined as a fruit of the
olive tree and olive oil as “oil expressed from the ripe fruit of the olive”;
whereas the other oils commonly known as “salad oils” are strictly vegetable
oils, as the word “vegetable” is commonly understood.

There is nothing in the case of U. 8. v. 95 Barrels of Vinegar, (265 U. S. 438)
which lends support to the contention of the Government in this case. There
it was found as a fact that the product labeled “Apple Cider Vinegar made
from selected apples” was not in fact apple cider vinegar as that term was
generally understood.

In the case at bar the intervenor’s product is concededly vegetable salad oil
and in my opinion does not even tend to mislead or deceive “the purchaser”,
who, in the case of a sale at retail, would be one of the general public not
necessarily informed as to the trade meaning of words, into believing that the
product is, as a matter of fact, olive oll. Regardless of what the understanding
may have been many years ago when about the only salad oil commonly known
was olive oil, to-day with great advances made over the old days the words
“salad oil” and “olive 0il” are everywhere recognized as being distinctly differ-
ent products. To-day it can hardly be claimed that there is confusion even,
much less deceit, in the use of the words “salad oil” and “olive 0il.” They are
recognized as two separate articles. The words on the can “Pure Vegetable
Salad Oil” cannot possibly be understood to mean olive oil or lead one to believe
that he is purchasmg olive oil.

‘While it is true that the only evidence we have here ig the pleadmds, includ- .
ing the exceptions which stand admitted on the motion to dismiss, together
with the cans with the labels upon them, I am of the opinion that the appli-
cation of the doctrine of judicial notice, referred to supra, is ample justification
for the conclusions herein reached. Amplification of the doctrine may be
found in Wigmore on Evidence, 2nd Ed,, Vol. 5, sec. 2583. Hence I hold that the
instant case does not fall within the cdses cited and relied upon by the libelant
of which Von Bremen et al. v. United States (192 Fed. 904) is an example.
In that case, and others of similar import, the prosecutions were by the United
States on criminal information. Here we have proceedings in rem by way of
libel for condemnation where the goods have been seized and are now in the
custody of the Marshal. )

It follows, therefore, that the motions to dismiss are both denied, the excep-
tions in both cases are sustained, the attachments vacated, and the property
. seized by the Marshal should be returned.

v L__ Submit decree accordingly properly consented to as to form.
On April 23, 1935, judgments were entered sustaining intervenor’s exceptions
and ordering that the libels be dismissed and the product returned.

W. R GgEgG, Acting Secretary of Agm‘culture‘.

26102. Alleged misbranding of salad oil. U, 8. v, 397, 62, and 76 Cases of Salad
0il. Libel dismissed. (F. & D. no. 34424, Sample nos. 17124-B, 17125-B,
17126-B.)

This case involved a product sold as salad oil which was found to consist
of oil other than olive oil, probably corn oil.

On November 21, 1934, the United States attorney for the District of New
Jersey, acting upon a report by the Secretary of Agriculture, filed in the dis-
trict court a libel praying seizure and condemnation of 535 gallomn, half-gallon,
and quart cans of salad oil at Newark, N. J., alleging that the article had
been shipped in interstate commerce on or about October 1, October 20, and
October 24, 1934, by the Agash Refining Corporation, from Brooklyn, N. Y.,
and charging misbranding in violation of the Food and Drugs Act.

The article was alleged to be misbranded in that the use of the Italian
national colors, together with the following statements appearing on the label,
(prominent brand name on main panels) “Italian cook”, (designation on side
panels) “Italian Cook QOil”, (on one side panel) “Per Insalate * * * ha qual
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sapore delicato che mesce perfettamente con altri cibl. Per Friggere * * *
da al vestro cibo quella crosta con crespezza bruna-—esso non penetra, rendendo
mosclo il cibo, Per Infornare * * * non e troppo spesso o troppo tennuo.
Mesce perfettamente. Per tutti i cibl infornatl. Per Mayonnaise * * * puo

- essere usato con qualsiasi ricetta—non occorre sperimentare. * * * e un’olio
vegetale puro”, were misleading and tended to deceive and mislead the pur-
chaser, since ‘they created the impression that the product was Italian olive
oil; whereas it was not. The article was alleged to be misbranded further
in that the statement “Pure Vegetable Salad Oil” was misleading and tended
to deceive and mislead the purchaser, since the term 1s also applicable to olive
oil, and in that the article purported to be a foreign product when not so.

On January 12, 1935, an order was entered granting the Agash Refining Cor-
poration the right to intervene. On January 81, 1935, the intervenor filed
exceptions to the sufficiency of the libel and, subsequently, the Government filed
a motion to dismiss intervenor’s exceptions. On August 26, 1936, the Govern-
ment’s motion to dismiss the exceptions was argued and was denied, the court
handing down the following memorandum decision:

FormaN, Judge: On November 21, 1934, the government filed a libel against
the.above designated Salad Oil, then in the possession of one of the customers
of Agash Refining Corporation, hereafter referred to as “Agash.” The libel
was filed under the Food and Drugs Act of June 30, 1906 (21 U. 8. C. A. Section
1 et seq.), on the ground that it was misbranded within the meaning of Section
8 of said Act (21 U. 8. O. A. Section 10). Agash is the refiner and packer
of the products involved in these proceedings. After the seizure, Agash filed
a petition to intervene and an order was entered accordingly. Agash then
filed exceptions to the libel and the government moved to dismiss the exceptions
for the reason that Agash lacked a substantial interest in the seized property
and that the order to intervene was entered without notice to the government.
The matter was then presented to the court for hearing on the exceptions and
the motion of the government. .

It was conceded that notice was not given to the government of the applica

~tHon to intervene. It was also conceded that the government had in its files
for a considerable period of time, a copy of the order granting the right to
intervene without making any motion to vacate it. The same arguments pre-
sented to the court on the hearing with respect to this phase of the matter are
the arguments that would have been presented if notice had been given.

The interest of Agash in the proceedings Is based upon the following facts:
(1) that the seized cans of ofl bore labels on which appeared “Italian Cook
Brand”, being a trademark which it owns and under which it has marketed
its products for over twenty years last past; and (2) that it must compensate
its purchaser for any loss by reason of the selzure if the government prevails.

As a general rule intervention is permitted (a) in the discretion of the court
when the ends of Justice will be served by permitting the petitioner to be
heard, and (b) as an absolute right when the petitioner has a direct interest
in the litigation and the subject matter thereof, and such intervention is
necessary for its protection. Richfleld Ofl Oo. vs. Western Machinery Co. (279
Fed. 852) ; Oentral Trust Co. vs. Ohicago (218 Fed. 888). In a suit against a
sublicensee of a patent, the main licensee 1S permitted to Intervene to protect
its sublicensee. Hewes vs. Meyerson (86 Fed. (2d4) 1001).

It has been stated In general terms that the right of a third person to interveme in an
action at law In which he is not a party depends largely, if not entirely, upon the necessity
for such intervention in order that the intervener may protect his rights, but in most

urisdictions it is not required that applicant shall be a necessary party in order to permit
1ntervention. 47 C. J., page 97, Sec. 190. v party P

While it is true that the statute directs that the proceedings conform to
Admiralty practice, rights are determined as in any action at law. Four Hun-
dred and Forty Three Cans of Frozen Egg Product vs. United States (226
U. 8. 172), In which case the Supreme Court said:

We-do not think it was intended to liken the proceedings to those in admiralty beyond
the selzure of the property bg é)rocess in rem, then glving the case the character of a law
:gt%ggv, with a trlal by jury if demanded, and with the review already obtaining in actions

" See also the case of United States vs. French Sardine CQo. Inc. (80 Fed. (24d)
- 825). In the case of Hipolite Egg Co. vs. U. 8. (220 U. 8. 45), it appears
affirmatively from the opinion that the shipper contested, although the res
was property of another (the purchaser). In that opinion the vital interest
and concern of the shipper or manufacturer is well demonstrated, as the Court
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points oiut the dual purpose of the Food and Drugs Act to punish the goods
as well as the shipper of the goods.

The right to intervene cannot be determined on the same basis as a strict
admiralty proceeding involving a ship. If the manufacturer is not permitted
to intervene he has no way of protecting his product unless he is able to secure
the cooperation of the purchaser to defend the action. If, however, the pur-
chaser is not willing to do so, the position of the manufacturer is helpless
unless he is given the right to intervene.

The interests of Agash are vitally affected by these proceedings and it is
the conclusion of the court that Agash was and is entitled to intervene. The
court further feels that the government should not interpose technical objec-
tions in matters of this kind to deprive persons vitally interested in the out-
come of the litigation, of an opportunity to be heard.

The libel alleges misbranding within the meaning of the aforesaid act, as
follows: (1) That the statement on the label “Pure Vegetable Salad Oil”
misleads or tends to mislead the purchaser into believing he is purchasing olive
oil; (2) the use of the Italian National colors, plus certain wording on the
label creates the impression that the product is Italian olive oil; (3) that it
purports to be a foreign product when as a matter of fact it is a domestic
product.

The second edition of Webster’s New International Dictionary, published in
1934, defines “salad oil” as “an oil for salad dressing, specifically in trade any
edible oil other than olive oil, as cottonseed, corn, or peanut oil.” In Von
Bremen vs. United Staies (192 Fed. 904), the defendants were charged with
misbranding, for having labeled sesame-seed oil as salad oil, the indictment
charging that the description “salad oil” meant “olive oil.” The Circuit Court
of Appeals for the second circuit held that the defendants were entitled to
an instructed verdict of acquittal. The Department of Agriculture recognizes
the difference between “salad oil” and olive oil”, as is indicated in its Service
and Regulatory Announcements, #393 published in Dunn’s Food. & Drug Laws,
Yol. 1, page 106 (1922):

The use of wholesome vegetable oils other than olive oil for salad purposes has”
become widespread. The term “salad oil” is no longer indicative of ollve oil exclusively.
In the absence of any statement, desiirle, or device on the labels conveying directly or
by implication any false or misleading impression concerning the origin or characteristics
of the product, no objection will be made to the designation of edible vegetable oils other
than olive oil as “salad oil”, with or without qualification. ‘

On the argument, statement was made by counsel for Agash that the salad
oil in question sold for about twenty-five percent of the price charged for olive
oil, and this statement was not denied by the government. It is inconceivable
under the circumstances that a person of ordinary intelligence could believe he
was purchasing pure olive oil

A can similar in every respect to that of the seized property and bearing the
identical label was submitted to the court for inspection on the argument. The
label speaks for itself.

The court must determine the issue mainly by an inspection of the label
itself —U. 8. vs. 267 Bozes of Macaroni (225 Fed. 79).

The words, “Agash Refining Corp. Bush Terminal, Brooklyn, New York”,
are prominently printed on the label. In this respect the case is distinguished
from U. S. vs. 267 Bowes of Macaroni, supra, where the words “Mfg. U 8§ A”
were in “small type within less than an inch of space, on the very narrow white
margin on the lower edge of the label”, and the name of the manufacturer and
his location did pot appear on the label. The court has the right to presume
that the purchasers are of average intelligence. There is no basis for the
libellant’s contention that the public is deceived or likely to be deceived into
believing that the product is a foreign one. :

The libel next alleges that the use of the Italian national colors, together
with the words on the main panels, “Italian Cook” plus “Italian Cook Oil” on
the side panels and certain Italian words relating to the product on one side
panel, is misleading.

In this case there appears on the front of the can in large letters in English
the words “Italian Cook Brand” over the picture of the upper part of a man
dressed as a cook. This is a trade-mark which the packer has used on ifs
products for over twenty years. Obviously the government does not contend
that the trade-mark in itself is deceptive. It points to one small side panel
of the can and says the wording is in the Italian language. On the other side
panel, however, the same thing is set forth in the English language. There is
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nothing said either in the English or the Italian to mislead any person of aver-
age intelligence @hat the product is Italian olive oil. This also distinguishes
the case from U. 8. vs. 267 Bozes of Macaroni, supra. The libellant, however,
goes one step further and says that the Italian national colors appear on the
can which misleads the public into believing the product is Italian olive oil.
On the front and back panels of the can, there are three diagonal stripes of
red, white, and green, as a background for the printed matter. There are
three vertical stripes of red, white, and green in the national flag of Italy.
Is the court to believe that the public has been deceived for years into think-
ing that “Canada Dry Ginger Ale” is a Canadian product because the word
“Canada” is part of Its trade name, and because the map of Canada is dis-
played on its label? Is the court to believe that the public considers “Italian
Balm” an Italian or foreign product? Is the court to believe that the public
is misled by “Kraft French Dressing” and numerous similar products prepared
by reputable dealers and which have been in use for years? The court gives
the public credit for not being so gullible. It believes the can in guestion does
not mislead nor is it likely to mislead the public as alleged in the libel.

Exceptions to a libel serve practically the same purpose as a motion to strike
because the libel does not disclose a cause of action. The averments in the
libel properly pleaded, but not the conclusions of the libellant, are admitted
in determining whether the libel sets forth a cause of action. The court, how-
ever, is not compelled on the argument of the exceptions to accept as true
averments in the libel that are conclusively shown to have no basis in fact.
In this particular instance the res was submitted, without objection, to the
court for inspection and examination. The court is convinced after such
examination that there 18 no basls in fact for the libel and that it should be
dismissed. If the government flles a libel in which it avers the article is
black, exceptions are taken, and on the argument the court 1s permitted to
examine the article and finds that it is white, the libel should be dismissed
forthwith. If this were not so, the government, through its authorized agents,
could libel any product that it desired and the manufacturer of the same could
be ruined financially before the matter was heard by a jury. What good would
“it do such a manufacturer if the jury decided in his favor after the damage
was done? A summary method of this type must be available at all times,
While the court has the power to dismiss a libel as hereln set forth, it is a
power which should not be used excepting In a case where there 1s obviously
no basis for the libel and where there could be only one possible verdict that
a jury could return; otherwise the libel should not be dismissed.

The exceptions are sustained. The motion to dismiss the exceptions is
denied. The attachments are vacated and the property seized by the Marshal
is to be returned. A decree may be entered in accordance with this opinion.

The government made similar seizures of the same produet, that is the same
can and label, in the District of Connecticut, and the court’'s attention has been
called to the opinion of Judge Thomas, rendered on April 10, 1935, sitting in
the District Court for the District of Connecticut, involving the same excep-
tions that were taken to similar libels, and this court has reached the same
conclusion as was reached by Judge Thomas in his opinion.

On September 8, 1936, judgment was entered ordering that the libel be dis-
missed and the product returned to the claimant.

W. R. GrEga, Acting Secretary of Agriculture.

26103. Alleged mishranding of salad ofl. V. S. v. 20 Cases of Salad Oil. Excep-
tions filed by intervenor; exceptions dismissed. Tried to the court.
Libel dismissed. (F. & D. no. 84423. Sample no. 24002-B.)
This product consisted principally of cottonseed oil and was sold as salad oil.
On November 19, 1934, the United States attorney for the Eastern District
of Pennsylvania, acting upon a report by the Secretary of Agriculture, filed in
the district court a libel praying seizure and condemnation of 20 cases of salad
oil at Easton, Pa., alleging that the article had been shipped in interstate com-
merce on or about June 6, 1934, by the Agash Refining Corporation, from Brook-
lyn, N. Y., and charging misbranding in violation of the Food and Drugs Act.
The article was labeled in part: “Italian Cook Oil.”
---- The article was alleged to be misbranded in that certain statements appear-
ing in the labeling, together with the use of the Italian national colors thereon,
were misleading and tended to deceive and mislead the purchaser, since they
created the impression that the product was Italian olive oil, whereas it was
not; in that the statement on the label “Pure Vegetable Salad Oil” was mis-



