5003. Mlsbrandmg of. crab meat.3 U. s. v. 26 Cctses ‘of Crab Men!. Consent dec:ee oi con-»
. s demnoation. . Product ordered released under bond ior relubelmg. (F. D. ‘C.- .No
- ,9047, 9048, , Sample Nos: 17426.F, 17427-F.) - : e

On or about December 29, 1942; the United States attorney for the Southern Dis- S

‘trict of New York filed a hbel agamst 26 cases, each containing ‘96 cans, of’ crab_'-’

‘meat at.New York City, N, Y., alleging that the article ‘had been shipped in inter--

;. state commerce on or about. Ma.y 25, 1942, by P. V. Bright & Co., from.Chicago, IIL; - b

and charging that. it was rmsbranded The article. was. labeled in part ;- “King Brandi v
* Fancy Quality -Deep Sea Crab’ Meat * * * Distributors Bjelland, Lange & Co. Inc;,"
New York, N. Y. U.S.A. Packed in Siberia, .Soviet Russia.” -
- The art1c1e was alleged to be misbranded in that the statement “Packed in’ Slben i
Soviet ‘Russia” was false and misleading as the said article’ wds packed in Japan.’
. On January 19, 1943, the Bjelland, Lange & Co. Inc., claimants, having admiitted -
the allégations. of the 1ibel and having consentéd to the entry of a decree, judgment
- of ‘condemnation was entered and the product was ordered released under bond for
- relabeling by placing a sticker, Tabel of pronotinced contrast on thé background, the -
sticker to contain the legend “Packed in Japan” over the then present label “Packed_;
in ‘Siberia, Soviet Russia,” the relabeling to be conducted under the superv1s1on of
the Food and Drug Admmlstra’uon o ,

FLAVORS AND SPICES

5004 Poppy Seed. Suit for « declaratory Judqment. Helco Products’ Co., “Inc, v. Paul V.A
. McNutt, Federal Security Adminisirator, and Francis Biddle, Attorney General. Com-
plamt dismissed. Iudqment of lower court aiﬁrmed by Court of Appeals -

On March 5, 1942, Helco Products Co., Inc, “New York, N. Y., ﬁled in. the st-f'.

' trict Court of the Umted States for the D1str1ct of Columbia a suit for a declaratory . .«

- judgment with, which .was joined an application. for a preliminary injunction against
Paul V.. McNutt,. Federal Security Administrator, demanding: (1) That the. court’
declare that the Federal Food, Drug, and Cosmetic :Act does.not" prohibit the inter-~
state sh1pment of artificially colored poppy seed properly labeled. (2) That the court .
~ grant an injunction pendente lite restraining the defendant and his: -agents..from 7
- instituting or- recommending the institution of - legal proceedings, either civil or crimi~"
“wal, against the plaintiff in its shipment of artifically colored poppy seed. - s
31 On June 23;,1942, the plaintiff filed an amended suit joining F rancis Bxddle, Attor-y
"“ney General of the United States, as defendant.. On June 30,.1942,’a. motion to dis- .
‘miss the. plamtlﬂ"’s amended; complaint was filed on behalf of the defendants. . The
* _motion to dismiss was argued on June 30, 1942 and on J uly 1 1942 .the court or- -
" dered. the amended- complaint dismissed. :
Notice of appeal was filed by-the plaintiff on. July 17 1942 On July 28 1943 the,

. United States :Court of Appeals for the District of Columbla aﬂirmed the dec1sron of
the Iower court, handing down. the following opinion : = :
MILLER, Associate Justice: “Appellant sued’in the sttrxct Court for a de-f"“
«claratory’ judgment against the 'Federal Security Administrator. and theé Attorney -
General. “The.case stated*in its complamt is, in- substance, as follows: Appellant

'  intends to ship in interstate comimerce white poppy seeds, for use on bakery. prod-

ucts; to' which it intends to add a blue color by means of a harmless vegetable dye;’
the seed would be sold in bulk packages labeled with- an “explanation of the manner

C o of oolormg, the reason for the addition of the color is ‘that blue _poppy seeds’ are

~ 'more in demand, but, on account of wartime restrictions of 1mportat10ns, are unavails:
~ able; appellant, through its attorney explained its intentions in a. letter to the Food -
and Drug ‘Administiation of the Federal Security Agency, and explained why 1t did

" . not consider its proposed business activities to be. at. variance with the provisions

T Sionier of Food and Drugs which contains the following paragraph:

. of the Federal Food Drug, and Cosmetic Act; it requested an expression of opinion .
- from th_e_ ood and Drug Administration as. to the legality of the interstate ship-
ment, of such a” food product and ‘was advised by Walter G.’ Campbel ‘Commissioner "
~ of Food and Drugs, that, in the opinion of the Food and Drug Admlmstratlon, such
an artificially colored product would be adulterated within the meaning of .Section
402 (b) of the Federal Food, Drug, and Cosmetic. Act! Appellant alleged, also; in
its complaint in the District’ Court, that on June 3; 1942 it sent to the: Attorney =
General: of the United States; ‘the following telegra.m~ ‘Our client, ' The Helco .
. Products’ Company Inc,, 111 Hudson Street N ew York desires to sth ‘white poppy
~,seed dyed blue with'a’ harmless vegetable dye in mterstate commerce. J K Kirk’

1 In- support of this allegatmn appellant subzmtted, as .an exhlbrt 2 letter from the Comnus»
- it therefore .our considered
. 'opizmion that the_ interstate’ shlpment of this artificially colored product under an labelmg would
* result’in’ an ‘adulterated. product within the meaning of section 402(b) of the Federal Food, Drug" .
- and Cosmetrc Act, ‘and that this vzolatmn could not ‘be corrected by any form of labelmg »” o
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" of the Food and Drug Administration by radiogram datéd December 18 1941, stated’’

that stich action would be a violation of law. This was supplémented by a letter of" -

February 23 signed by W. G. Campbell, Commissioner of Food and Drugs, reaffirm-
~ing the department’s attitude as stated in the radiogram. We should like to know
whether you would hold such action on my client’s part a violation of law and if
you would institute prosecution on such a holding. Kindly wire answer collect, as
the matter is being held in abeyance by the court pending a motion made in an
action by my client against Federal Security Administrator for a declaratory judg-
" ment.’ In reply to this telegram, the Attorney General, on June 2, 1942, informed .
-appellant: ‘Liturgic white poppy seed dyed blue please be advised that the Attorney
General is authorized by law.t0 give opinions only to the President and heads of.
Executive Departments.’”: Upon the basis of these allegations, appellant alleged fur-
ther that in'the event it ships dyed poppy seeds in interstate commerce, the Food and
Drug Administration will advise the Attorney General -that the shipment thereof
constitutes a violation of the Federal Food, Drug, and Cosmetic Act; that the Attor-
ney General will thereupon ‘effectuate the recommendation of the Food and Drug .
Administration,’ by seizing and condemning such dyed poppy seeds in interstate
commerce, or, in the alternative, will bring criminal proceedings against appellant,
its agents and employees; that appellant has no adequate remedy at law; wherefore,
appellant demands judgment against the Federal Security Administrator and the
Attorney General, declaring that the Federal Food, Drug, and Cosmetic Act does not
prohibit the interstate shipment of artificially colored poppy seeds, properly labeled.

' “The issue which we must decide is whether there is a case of actual controversy
- within the meaning of the Declaratory Judgment Act;® in other words, whether the
facts alleged, under all the circumstances,. show that there is a substantial controversy
between parties having adverse legal interests of sufficient immediacy and reality to
~ warrant the issuance of a declaratory judgment.® In John P. Agnew & Co. v. Hoage* -
- this Court said that ‘mere supposition that the appellee’s opinion will be erroneously
and illegally applied,” was not sufficient to support a complaint for a declaratory judg-
ment. This is equally true in the present case. Here; no opinion had been expressed
by ‘either appellee named in the complaint. The Attorney General declined to answer
the hypothetical question submitted to him; and it does not appear that the question
was even submitted to the Federal Security Administrator. Appellant concedes that:
the Agnew case, and others,® speak in terms of an official threat of enforcement, as a’
requisite of justiciability in declaratory judgment actions. But appellant would dis-
tinguish the present case on the theory that: ‘In the case at bar the Administrator
has the authority and as o matier of law has officially threatened to prosecute the
appellant or to seize and libel its merchandise’. [Italics supplied] Specifically, it
argues that (1) an oral or written threat of enforcement is not an absolute condition
precedent to the use of the declaratory judgment, when (2) the threat of prosecu- -
tion ‘is implicit in the statute by reason of the civil. and criminal sanctions attached -
to the. statute’; (3). the declaration, by the Commissioner of Food and Drugs, that
the interstate shipment of colored poppy seeds would constitute a violation of the
- "Act, constitutes, as a matter of law, a threat to enforce the statute, and (4) carries -
-with it the duty to report such violation to the Attorney General, who (5) thereupon
has the mandatory duty to prosecute a violation of the statute (6) reported to him
by the Federal Security Administrator. Several of these propositions, at least, if
not all, are without merit; and if appellant’s standing to sue depends upon establish-
ing them, then it must fail. 5 . . : '

“Obviously, the declaration of the Commissioner is several steps removed from a
threat of prosecution. Neither he nor his superior, the Federal Security Administra-
tor, has power to prosecute or to require prosecution.! Moreover, [1] his advisory -
opinion, in answer to a hypothetical question, does not foreclose a contrary conclu-
sion, by him, upon an actual state of facts; .[2] his recommendation for prosecution,

~assuming that he makes one, does not establish the fact that'a violation has occurred; -

228 U, S. C. A, § 400. o . : ) ’
3 Maryland Casualty Co. v. Pacific Coal & Qil Co., 312 U. S. 270, 273, )

269 Apg). D. C. 116, 120, 99 F. (2d) 349, 353. o « Lo

6 Blue Star Auto Stores v. Fleming, Pike & Fisher, Admin. Law, 72b.112-1 (D. C. Dist. of’
Columbia) ; ‘Babbitt Auto Parts Co. v. Fleming, Pike & Fisher, Admin. Law, 72b.112-2 (D. C.
?diSt.h of Coléxmbxa) ;t;B‘. Vg M;mre(:i & SOJI_JS %o. Z].)Aédr]‘e:wsb (I%; C)., 3]::‘3 g ga.), 30 F. Supp. 637;

ushroom Co-operative Canning Co. v. Jacabs . C. E. D. Pa.), . Supp. 624; Connecticut
Importing Co. v. Perkins (D. C. Conn.), 35 F. Supp. 414, P sokiou

821 U. S. C. A, § 335: “Before any violation of this chapter is reported by the Administrator
to any United States attorney for institution of a criminal proceeding, the person against whom
such proceeding is contemplated shall ‘be ‘given appropriate notice and an opportunity to present
}éls énexs,;;;%gr orally or in writing, with regard to such contemplated proceeding.”’, § 337; 5 U.



~.[3] nor: does 1t requ1re the Adm1n1strator to recommend prosecutlon to the At .
“General; [4] -while the.Attorney General,. in the performance of his official uties,

has power to decide; or delegate’ power to" dec1de, whether a. partlcular statute has,

" been. violated and, if so, whether to initiate prosecution, his judgment is not in any
‘way controlled by a report from the Federal Security Administrator, much less by

the declaration or recommendation of an officer ‘subordinate. to the Federal Security
- Administrator; [5] specifically, he is under no ‘mandatory duty’ to do anything

under such circumstancés. This is exactly theé. type of ofﬁc1al duty, the performance
of which is not subject to control by mandatory process The language of appel-
lant’s. contention in this respect is phrased with interesting disingenuity. . It urges.its

- right to.a judgment declaring that its proposed. business activity will not constitute

" a violation of the law, while in the same breath it asserts the mandatory duty of the

Attorney General to. prosecute it for v1olat1ng the law.
“It doés not appear’ just how far. appellant would carry 1ts argument concernmg

_the threat of prosecution-which, it says, is implicit in the statute by. reason. of -its

.¢ivil and criminal sanctions. Here again the argument reduces itself, very- -quickly,

to an absurdity. Certainly such sanctions are convincingly present in Taws - proscrib-
ing homicide and robbery. But, presumably, 'it’ would not be seriously contended that
one who contemplated killing another, or taking his property, could ‘establish : his.

_right to a declaratory judgment, upon a hypothetical case of murder or robbery, by
- requesting in advance-the advice of a grand jury or the attorney general v The fact
- that- one ‘wants® or -needs legal advxce is not sufﬁclent. o

‘ “We conclude that the present Case was not an appropnate one for a. declaratory

- Judgment and that there is no showing of abuse of discretion in the action of the

District Court dismissing. the complaint.® The Supreme Court has said- ‘the pro-
nouncements, policies, and programs of a Government admmlstratlve agency do not

give rise to a justiciable controversy, save as they have fruition in action of a definite -

and. concrete, character, constitiuting an ‘actual or threatened interference with the
rights of persons complaining® - To permlt suits for declaratory judgments. upon
mere informal,’ adv1sory, administrative opinions might well. discourage the practice
of giving such oopinions,_ W1th a net loss of far greater proportions to the average

.citizen than any possible gain which could accrue™ An example of an administrative

program, ‘which was put into action -of such definite and concrete character .as to

..create an, ‘actual controversy, may be found in Wallace v. Currin® The _present case
‘.conshtutes no counterpart of ‘the Wallace case, Here, there was no more than an
‘advisory opinion, given in response to a hypothetical question.® There, the Secretary
“of Agriculture had, virtually taken over the tobacco market of Oxfor
lina, by an order effective as of a certain date. The complainants in that case, ware- - -

‘North Caro-

housemen whose business was the selling of tobacco on the Oxford market, were the

~persons directly affected by the order. Failure to comply with its terms Would result
in liability for criminal penalties, without more.. Here, no- order was issued, no steps

were taken to put any administrative program into actlon appellant was far removed |

from pemalties of any kmd Th1s ‘was not enouygh.*

' “No doubt, a persuasrve argument can be made for extendmg the use of advrsory
opinions to all situations in which conflicts may impend, between private business

-and government agencies, in the working out of ‘policies and programs. Much of the,

uncertamty of business management could, perhaps, thus be eliminated. What "a
comfort it would’ be, if a declaratory Judgment could be made as available. as an
interofficé. memorandum, whenever a board of directors meets-to consxder a proposed
new: venture But that mrllemum has not yet arrived.”

_ o : A firmed.
5005. Adulteration of poppy seed U.. s. v.-1 Container (100 Pounds) of Poppy Seeds. Default
: - decree of condemnation and’ destrucuon.. (F ;" No. 7389. ~Sample No. 77032-?)

Examination showed. this product to be white poppy seeds artificially colored with

.an_unidentified coal-tar color, so that. the product resembled the seeds of the so-
-called. blue poppy, a more ‘valuable product. -

On April 23, 1943, the United States attorney’ ;f‘or the Mlddle Dlstr1ct of Pennsyl-

-vanja filed a llbel agamst 1’ unlabeled metal .container,. containing 100 pounds, of

T Hammond v. Hull. U. S. App. D. C. ~ , 131'F. (2d). 23, and cases there cited: Umted

_.States ex rel. White v.- Coe, 68 App. D C. 218 95 F. (2d): 347, and _cases there c:ted Umted

States ex rel. Roughton v..Ickes, 69 App. D. C. 324 101 F. (2d) 2
8T, Maurer & Sons Co. 'v. Andrews, 30 F. Su%g4637, 638

" 9 Brillhart v. Excess Insurance Co., 316 U. S.

10 Ashwander v. V. A, 297 U. S. 288, 324 325.
1 See Borcmarp, Daeum'ronv ]UDGMENTS, (Zd ed 1941) 9‘19 et seq.’
-1395 F, (2d) 856’ aeff’d 306 U, 1, :

18 Aetna Life, Insurance Co. v,  Haworth, 300 U. S. 1227, 241;

. 14 Great Atlantic & Paelﬁc Tea Co. v. Grosjean, -301 U. S, 412 429.
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