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LABEL IN.PART: (Jar) “Banner Brand:Oysters PaulZibilich Co. Ine. "~ 617-21
 Piety St., New Orleans, La.” TR e
Liseiep: 11-30-61, W. Dist: Tenn.

CHARGE: - 403 (e) (2)—when shipped, the article fa11ed to bear a label contam-
ing an accurate statement of the quantlty of contents .

DiseosiTION : 1-11-62. Default——dehvered to a pubhc mstltutmn for use as
ammal feed

_FRUI'TS AND VEGETABLES
~ CANNED FRUIT

27800. Canned applesauce. (F.D.C. No. 42444. 8. Nos. 4-109 P, 4-839 P,
4-865/6 P.)

INrorMATION FirED: .8-4-59, Dist. Md,, agamst Amencan Stores Co., a cor-
poration, Hurlock, Md., Isadore Shocket t/a Bmpire Jobbing House, Balti-
‘more, Md., ‘Albert Klaﬁ an employee of Isadore Shocket, Rivolanne, Inc., a
corporation, t/a Umon Fish Co., Washington, D. C., and Sol Sacks and Frank
LoCastro, vice pres1dent and secretary-treasurer, respectively, of Rivolanne,
Inc.

SHrppED: 10-15-58, from Maryland to the District of Columbia.

" LABEL 'IN PART. (Jar) “AOME IDEAL Net Welght 15 Ounces APPLE
SAUCE.”

. CHARGE: 402(a) (3)—conta1ned decomposed applesauce when shipped.

Prea: Nolo contendere by American Stores Co., Isado_re Shocket, and Albert
Klaff; not guilty by Rivolanne, Inc., Sol Sacks, and Frank LoCastro.

DisposITION: On 10-16-59, the' American Stores Co. was fined $400 and
Shocket and Klaff were each fined $250, plus costs.

The case against the other defendants came on for trial before the court
and jury on 3-21-60. The trial was concluded on 8-24-60, with the jury's
return of a verdict of guilty against Rivolanne, Inc., and Frank LoCastro,
and a verdict of mot guilty against Sol Sacks. Thereafter, a motion for a
directed verdict of acquittal or in the alternative for 4 new trial was filed
and on 5—20—60 the followmg opinion was handed down by the court

CHESNUT, District Judge: “The Criminal- Informatlon in thls case charged
that the six named defendants ‘unlawfully caused to be introduced and deliv-
ered for introduction into interstate commerce, at Baltimore, Maryland, for
delivery to Washington, District of Columbla, a number of jars’ of adulterated
food, containing ‘decomposed apple sauce’, on or about October 15, 1958.

“The three defendants first named, Amencan Stores Company, -Isadore
Shocket, trading as Empire Jobbing House, and Albert Klaff, by ‘counsel,
respectively filed pleas of nolo contendere which were accepted by the Court
(District Judge Watkins), and were respectively fined in. varying amounts.
The remaining three defendants, Rivolanne, Inec., a corporation, Sol Sacks
and Frank LoCastro, respectwely by their counsel when arra1gned ‘pleaded
‘not guilty’ and were tried by a jury. The verdict of the jury as to Sacks
was ‘not guilty’ but ‘guilty’ as to Rivolanne and LoCastro. At the trial,
counsel for the defendants filed.a motion for a directed verdict of acquittal
which was denied and after the verdict counsel for LoCastro and Rivolanne

. have renewed their motion for a directed verdict of acquittal or in the alter-
. native for a new trial. After careful consideration of the oral arguments
- and briefs of counsel on the latter motion, I have concluded that both motions
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- should be and they are hereby overruled I will state my reasons therefore
as succinctly as possible.

“The Information was based on title 21 USCA, §§ 331 and 333(a) Whlch,

are the same, with only slight immaterial verbal changes due to codification,
as §§ 301 .and 303(a) of the Food and Drug Act of 1938. 52 Stat. ch. 675
P. 1040. Section 331 (a) to (n) states respectlvely the acts Whlch are
prohibited. Subsection (a) provides:

‘(a) The introduction or delivery for introduction into interstate commerce
of any food, drug, device, or cosmetic that is adulterated or misbranded.’

“And section 333(a) provides the penalty for violation of any of the

several prohibited acts listed in section 331 as follows (in part) :
‘Any person who violates any of the provisions of section 3831 shall be
guilty of a misdemeanor, and shall on conviction thereof be subject to impris-
onment for not more than one year, or a fine of not more than $1 000, or
both such imprisonment and fine,’

“The principal legal defense urged by counsel for the defendants is his

contention that an exception to be found in section 333 (e) (1) is applicable to
- this case. That section reads:
‘(¢) No person shall be subject to the penalties of subsection (a) of this
section, (1) for having received .in interstaie commerce any article and
delivered it or proffered delivery of it, if such delivery or proffer was made
in good faith, unless he refuses to furnish on request of an officer or employee
duly designated by the Secretary the name and address of the person from
whom he purchased or received such article and copies of all documents, if
any there be, pertaining to the delivery of the article to him.” (Italics
supplied) : .

“Counsel for the Government contends, I think correctly, that this sub-
section 383(c) (1) 1is not. applicable under the facts of this case. Very
briefly stated, the controlling facts shown by the evidence are these:

“The American Stores Company has a branch office or factory at Hurlock,
Dorchester County, Maryland, where, among other things in October 1958
it manufactured or produced a large quantity of apple sauce. On or about
October 15, 1958 it sold and delivered 1500 cases of this product bearing
its brand name ‘Acme Ideal’ to Isadore Shocket, trading as the Empire

Jobbing House, in Baltimore, Maryland, for $1.00 per case, a price substan- -
tially less than the current market price for such apple sauce. The invoices _

described the produce sold as ‘spots of mold in jars.’ Shortly thereafter,
Shocket, an ‘odd lot jobber’, sold 400 cases of the product to Rivolanne
whose vice president was LoCastro, and the latter with another officer of
Rivolannpe, transported the 400 cases to their warehouse in Washington,
D.C., and thereafter sold and delivered the much greater part of the 400
cases to other purchasers. The pnce paid by Rivolanne to Shocket was
25 cents below the usual market pnce Klaff was an employee and relative
of Shocket. There was conflict in the evidence as to whether LoCastro
knew at the time of the purchase that the apple sauce was moldy. There
was evidence from which the jury could find and probably did find that
the effect of the mold was to cause decomposnlon or rotting of the apple
sauce which made it adulterated within the meaning of the statute. There
was also evidence from which the jury could find that the apple sauce was
adulterated in the sense mentioned at the time it was transported from
Baltimore to Washington. On inquiry from the Federal Investigator, the
defendants furnished to him the name and address of Shocket, their vender,
but did not have and could not furnish a written guaranty of purity as to
the apple sauce required as a defense to the prosecution for violation of
§ 331(a), (the omne involved in this case), as prowded for in §333(e) (2),
hereafter to be particularly noted.

" “Tt will be noted that the exception relied on by counsel for the defendants
by its terms applies only where the -adulterated food has been ‘received in
interstate commerce.” The defendants contend that the facts stated show
that the defendants did receive the apple sauce in interstate commerce. I do
not think so. The apple sauce was produeed in the State of Maryland and
sold by the American Stores Company in Maryland to Shocket in Baltimore
City, Maryland. An attempt was made by the defendants’ counsel to show
" that some of the 1500 cases of apple sauce sold by the American Stores to

——
< >
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Shoecket was at some time produced outside of Maryland and shipped into

* Maryland, but he did not succeed in showing this on:the evidence. He also
contends that '‘Shocket knew that Rivolanne. intended to transport the 400
cases of apple sauce that it bought, from Baltimore to Washington and there
-was evidence -to that effect; but if so, I do not think that alters the case be-
‘cause the sale by Shocket to Rivolanne was not conditiened upon that disposi-
‘tion, and more particularly, Rivolanne and its officers were charged with the
violation of section 381(a) prohibiting the transportation in-interstate com-
merce. The knowledge by Shocket that Rivolanne and LoCastro would trans-
port the adulterated food product out of the State of Maryland was not a
defense to the charge against them of unlawful interstate transportation. It
is inferable that in accepting the plea of nolo contendere by Shocket the facts
shown at the hearing before Judge Watkins also made Shocket responmble
for the charge against him jointly with other defendants.” But that is not
the question now involved as to Rivolanne and LoCastro.

“Counsel for the defendants also contend that the defendants acted in good
faith in purchasing the apple sauce in that there was evidence by them (al-
though disputed by Shocket) that they did not know the apple sauce was
moldy but on the contrary had been assured by Shocket that it was ‘perfect.’
And for that reason they requested the Court to instruct the jury that if the
jury found the defendants acted in good faith, that was a defense to the
charge. I declined to give that instruction because it was not necessary for
the Government to prove that the defendants knew or must have known that
the apple sauce was adulterated. That has been authorltatwely decided to
the contrary by the Supreme Court of the United States in the case of United
‘States v. Dotterweich, 320 U.S. 277 (1943), and no later case to the contrary
has been found. Furthermore, the defense of ‘good faith’ by the defendants
is relevant as to guilt rather than as to the sentence, only if section 333(c) (1)
is applicable.

“The Government’s ‘contention, which I .think correct, is that in eonstrumg
the whole of §§331 and 333, in their legislative h1story, Congress clearly
intended the exception in §333( ¢) (1) to be applicable only to a case where
the defendant was charged under §331, subsection (c¢) which reads as
follows:

‘The following acts and the causing thereof are hereby prohibited * * * (c¢)
The receipt in interstate commerce of any food, drug, device, or cosmetic that
is adulterated or misbranded, and the delivery or proffered delivery thereof
for pay or otherwise.’ It is to be noted that the exception in § 333(c) (1) is
reached in the precise language of the offenses prohibited in § 331(e¢). I think
the tendency to confusion arises from the fact that looking at the whole of
§§ 331 and 3838 it will be found that the exceptions are directly related not to
the particular numerous separate offenses described in § 331, but to the
penalty section in § 333(a). I think the proper construction will appear even
more clearly when the whole of the Food and Drug Act of 1938 is looked at as
it appears in the original statute to be found in 52 Stat. ch. 675, p. 1040.

“The limited applicability of the exception relied on by the defendants
(§333(c) (1)), is made clearer by reference to the remainder of § 333 which,
it will be noted, has other stated exceptions with regard to offenses described
in sub-sections. (a) and (d) of § 331, and also other exceptions of offenses
described in § 331 (b), (¢) or (k). With reference to the exception specif-
ically applicable to a violation of §331(a) (introduction into interstate
commerce which is the one here charged) the exception reads:

‘(¢) No person shall be subject to the penalties of sub-section (a) of this
section * ¥ * (2) for having violated section 331 (a) or (d) of this title, if
he establishes a guaranty or undertakmg signed by, and containing the name
and address of, the person residing in the United States from whom he received
in good faith the article, to the effect, in case of an alleged violation of
- section 331 (a) of this title, that such article is not adulterated or misbranded,
within the meaning of this chapter designating this chapter or to the effect,
in case of an alleged violation of section 331(d) of this title, that such artlcle
is not an article which may not, under the provisions of sectlon 344 or 355
of this title, be introduced into interstate commerce.”” In the instant case,
the defendants, when the adulterated food product was found in their pos-
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. gession, did furnish the Government’s agent with the name and address of
Shocket, their vendor;, but they did not have any guaranty as to the quality
.. of the food from any one in the United States, and particularly not from the
- American Stores which produced the produet? . . == S e
. “The exception in § 333(c) (1) would -seem to: apply in cases where a person
_has received an ‘original package’ from some other person in another State,
~and .not to a case where a person in a particular State buys the article from
. apother person in the same State. This is well illustrated in the only case
.which I have found dealing with exception in § 333(c) (1) where under the
facts, the exception was held applicable... United States v. Bess -J.:: Levine,
C.C.H. Fed. Food, Drug, and Cosmetic Law Reporter, Fed. Rulings and Cases,
April 1946-April 1950, p. 7098 (D.C.K.D. Pa. 1948, District Judge Welch).
“The only other judicial decision construing the proper application - of
§333(c) (1) that I have found is United States v. Parfait Powder Puff Co.
163 F. 2d 1008 (7th Cir. 1947). In that case the defendant, Parfait Company,
charged under § 333(a) with introducing a prohibited article in inferstate
commerce, engaged the Helfrich Laboratories to prepare the article, a hair
lacquer, furnished most of the materials therefor with containers and ad-
dresses for interstate shipment by the Helfrich Co. The latter, apparently
without knowledge of the Parfait Company, included in the manufacture of
the hair lacquer, a deleterious substance. A defense of the Parfait Company
was that § 333(c) (1) applied, contending that in the circumstances the de-
livery by Helfrich to a common carrier was in effect a receipt of the article
by the Parfait Company. The Court denied the application of §333(e) (1)

holding that the Parfait Company was responsible for the interstate shipment -

by its agent the Helfrich Company, although the substitution of the deleterious
substance was unknown or at least not authorized by Parfait. While the
facts are different from those of the instant case, the opinion of the Court by
District Judge Lindley is most helpful in determining the intent of Congress
as to the application of §333(c)(1). In the course of his opinion relating
particularly to that section, it was said: ‘It is clear that it was designed to
" protect inmocent dealers who receive goods shipped in inlerstate commerce.

Thus, in Senate Report No. 493, 73rd Cong., 2d Sess., accompanying 8. 2800,

the Senate Committee reported as follows: “The existing law provides for a
guaranty whereby a dealer who buys on faith may be protected from liability
under the law. This provision has safeguarded innocent dealers and has
been extremely useful in fixing responsibility on guilty shippers. It would be
continued in effect by paragraph (a). The bill affords in this paragraph
further protection to the inmocent dealer who distributes goods he has re-
ceived from interstate sources. If he has failed to secure a guaranty he can
escape penalties by furnishing the records of interstate shipment, thus al-
lowing the prosecution to lie solely against the guilty shipper.” It is clear,
we think, that the Act was intended to furnish protection to innocent receivers
of goods shipped to them in interstate commerce in violation of the Act and
not to consignors of such goods, such as defendant.” (Italics supplied.)

“T have carefully considered the legal contention of defendants’ counsel in
his brief. He cites in support of his contention, in addition to the Parfait
case above mentioned (which I think supports the Government’s contention
rather than his), two cases: United States v. ‘Sanders, 196 F. 2d 895 (10th

1 Counsel for the Government says that this limited application of the exception
in § 833(c) (1) to a charge of violation of § 331(c) hay been the consistent contention
of the Government with respect to the Foed and Drug Act of 1938 for many years past.
And in support of this they have shown me the Government’s brief for the appellee
in the case of Sullivan v. United States, 161 F. 2d 629 (5th_Cir. 1947) where the

. legislative history of § 833(c) (1): was quite fully discussed., It is said that it first
appeared in an amendment to the Food and Drug Act of 1906 in am Act of the
73rd Congress in 1934, and after criticism by the Government the original language
was somewhat revised when it was enacted in 1938 as §333(e)(1). In the
Sullivan case (U.S. v. Sullivan, 332 U.S. 689 €1948)-) the defendant was charged
with a violation of subsection (k) of § 331, (alteration or removal of a label),
was convicted in the district court but the Court of Appeals for the 5th Circuit
reversed and the Government appealed to the Supreme Court where the Court of
Appeals was reversed. It is said that the defendant relied at the trial in particular
on the exception in § 333(e) (1), but abandoned that contention prior to the hearing
in the Supreme. Court. o T T : :

iy,

.
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- Cir, 1952); and Drown v. United .States, 198 F.:2d 999 (9th Cir. 1952).. These
..two. cases support the proposition that a_vendor in one State who sells to a
) purchaser an adulterated article with the knowledge that the purchaser ‘will
forthwith transport it to another State, is liablé to prosecution under § 331
(a) ; and to this effect they are relevant with respect at least to Shocket, the
defendants vendor ; but they do not in any way tend to exculpate the de-
fendants who themselvm actually transported the adulterated product inter-
state.
“Finally, it should :be said that § 333(e) (1) here rehed on is an exception
to the general scheme of the Food and Drug Act which for the protection of

‘ the ‘publi¢:‘against impure foods, drugs and cosmetics, was mainly’ designed
to proh1b1t interstate transportation of adulterated food or related products.
It is a well-known rule of construction that. even in a criminal case where
what is only an exception is relied on as a defense, it must be clearly estab-
Jlished to-be allowable. . The defendants argue that the evidence as a whole was
insufficient to estabhsh the fact that the applesauce was moldy when bought
in Baltimore by the defendants; but I think it sufficient to say that I found
there was evidence legally sufﬁment to go to the jury to establish the fact.

- “For.these:reasons I have concluded that the motion for a directed judg-
ment of acquittal or in the alternative for a new trial must be and is hereby -
overruled this 20th day of May 1960. The discussion of the motion has been
largely related to the proper construction of the provisions of the statute as.

-a matter of law. -On the alternative motion for a new trial I do not find any
sufficient grounds to allow that asa matter of discretion.”

On 6-23-60, the court imposed a fine. of $250 against Rivolanne, Inc., and a

fine of $250 against Frank LoCastro, plus costs.

27801. Canned apricots. (F.D.C. No. 46635. S. No. 42-797 T.)

QUANTITY : 650 cases, 24 1-1b. 13-0z. cans each, at King of Prussia, Pa.

SHIPPED: T7-28-61 and 8-2-61, from San Jose, Calif., by U.S. Products Co. _

Lasrr. 1N Parr: (Can) “Valley Forge Whole TUnpeeled Apricots In Light
Syrup * * * Distributed by Thriftway Foods, Inc.. King of Prussia, Pa.”

LigerED : ' 11-14-61, K. Dist. Pa, :

CrEARrGE: 403(g) (2)—when shipped, the article purported to be and was rep-
resented as canned apricots, a food for which a definition and standard of
identity has been prescribed by regulations, and its label failed to bear, as
required by regulatlons, the name of the optional packing medium present in
such food, since its label bore the statement “In Light Syrup” whereas the
article was packed in a medium des1gnated as “slightly sweetened water”
in such definition and standard. .

DisposiTioN : 2-21-62. Consent—delivered to charitable 1nst1tut1ons

DRIED FRUIT

27802. Dried prunes. (F.D.C. No. 46812. 8. Nos. 52-881/2T.) .

QuANTITY: 43 cases, each containing 12° 2-lb. bags of breakfast prunes, and

" 48 cases, each containing 12 2-1b. bags of large prunes at Seattle, Wash.

Serrpep: 10-13-61 and 10-27-61, from Hamllton City, Calif,, by James M111s
Orchards Co.

LABEL IN PaArT: (Bag) “Mt Lassen Brand Breakfast [or “Large”]
Prunes f * * Grown and Packed by J ames M111s Orchards Co., Hamllton City,
Gahf »

Lisrzep: Onor about 12-26-61, W. Dist. Waeh.



