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BEVERAGES AND BEVERAGE MATERIALS* .

7926. Adulteration of beer and ale. U. S, v. Commonwealth Brewing Corporatlon
and Leo Kaufman. Pleas of not guilty. Tried to the court and jury.
Verdict of guilty. Fines, $5,000 against both defendants. Individual
defendant also given suspended sentence of 6 months in jail and placed
on probation for 3 years. (F. D, C. No. 14309. -Sample Nos. 63580-F,

_ 63585—F 63588-F, 63600—F 63929-F, 79691—F 79740—F to 79744-F, inel.)
INDICTMENT RETURNED: March 7, 1945, District of Massachusetts, against the
Commonwealth Brewing Oorporatxon and Leo Kaufman, treasurer and manager,
Springfield, Mass.

ALLEGEP SHIPMENT Between the approxunate dates of August 30 and ‘September
20, 1944, from the State of Massachusetts into the States of South Carolina,
Florlda Virginia, and West Virginia.

‘LAB{EL, IN PAaRT: “Gold Medal Tivoli Beer,” “Worcester Stock Ale,” “Bay State
Beer,” “Oxford Brand Beer,” “Dartmouth Cream Ale,” and “New England Ale.”
VioLaTioNn CHARGED: Adulteration, Section 402 (a) (2), the product contained
an added poisonous or deleterious substance, ﬂuorme, which was unsafe within

*See ‘also Nos. 8089, 8097.
677540—46—1 o : : 175
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the meaﬁing of the law since it was not required in the lﬁroduc‘tidn of the
product and could have been avoided by good manufacturing practice.

DisposITION : Pleas of not guilty having been entered on behalf of the defendants, '
the case came on for trial before a jury on May 22, 1945, at the conclusion of
which the court delivered the following instructions to the jury:

Forp, District Judge: “Before I explain to you what a reasonable doubt is,—
it has been explained to you in more or less detail by one-of the counsel—
pefore I come to that, gentlemen, I want to say to you what our different
provinces are. Counsel has explained them to you.

«The facts are for you. You, as has been said by counsel, are the sole
arbiters of the facts, to decide the facts. I give you the law, and you must
take your law from me. If I make an error with respect to the applicable prin-
ciples - of law, then of course I .can be corrected by a higher court.: The
credibility of the witnesses is for you. Do you pelieve the witnesses? Do you
pelieve them in whole or do you believe them in part? The credibility of the
witnesses is for you, as I have said. o

- “Now, 'when you pass upon the credibility of a witness decide whether
or not he is telling the fruth, deciding what part, if any, of the evidence is
credible, then of course you can take into counsideration his appearance on the
stand, the manner in which he answered the questions, whether he has any
‘bias or prejudice with respect to the case itself, and generally decide how much
of his evidence—any witness in any case—how much of his evidence you will

_believe in looking at him, hearing him. That is your province exclusively.
 “There is one other principle here that is applicable. Failure of the defendant
here, the individual defendant, Kaufman, to take the stand and testify in his
pehalf, raises no presumption against him. No prejudice must arise against
him for not taking the stand. That applicable rule and principle is expressed
in a United States case which reads as follows: ‘In the trial of all indictments
against persons charged with the commission of crimes in the United States
Court, the person so charged shall of his own request be a competent witness
and his failure to make such request shall not create any presumption against
him.’ That is, he is not obliged to testify, gentlemen, unless he desires to.

* He may testify if he wishes, and if he does not he cannot be prejudiced because
of that fact. . :

“Now, I said to you that the burden is upon the Governnent to.prove every
essential element of the offence charged beyond a reasonable doubt, and later I
shall go on and tell you what the Government charges, what the essential ele-
ments of the charges are in detail. o

“Counsel has described to you, has defined what a reasonable doubt is, proof
beyond a reasonable doubt, and I like to read what has been said by, if not the
Supreme Court, one of the other courts, in deciding what a reasonable doubt is,

~ the quantum of proof, how much proof the Government must adduce before you
would be warranted in finding a defendant in any case guilty. ‘Reasonable
doubt is such a doubt as would affect the mind and judgment of the ordinarily
reasonable and prudent person in making decisions on important matters.’
Proof beyond a reasonable doubt has been defined correctly as ‘not beyond all
possible or imaginary doubt, * * #% put such proof as precludes every rea-
sonable hypothesis except that which it tends to support. It is proof to a moral
certainty as distinguished from an absolute certainty.’ '

«Jt is said in other cases and at other times that it is proof beyond a probabil-
ity but not an absolute certainty. ‘The term “reasonable doubt” means a doubt
which is substantial, not shadowy. It doesnot mean a doubt born of reluctance
on the part of a juror to perform an unpleasant duty or a doubt arising out of
sympathy for a defendant or out of anything other than a candid consideration
of all the evidence presented.’ ‘While it is a requisite to a verdiet of guilty
that the prosecution prove the guilt of the accused beyond reasonable doubt,
the doubt to the benefit whereof the accused is entitled must be the doubt that

- a rational sensible person may fairly entertain ; not the doubt of a vascillating
mind that has not the moral courage to decide.’. ‘ U '

- “Now, gentlemen, with those prineiples in mind, applicable to all criminal
cases—and in all criminal cases the duty is imposed upon the Court to lay down
those principles before proceeding to the charge, and it would be error on the
part of the Court if those instructions were not presented to you—this brings
us to the present indictment, Mr. Foreman and. gentlemen, and.the indictment

with which we are concerned here is an indictment in eight counts, eight differ-
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ent shipments, and each count charging a separate shipment in violation of
Section 80la of the Food, Drug and Cosmetic Act. The indictment simply
charges that these defendants introduced and delivered and caused to be intro-
duced and delivered for introduction into Interstate Commerce the aforesaid
certain food which was then and there adulterated within the meaning of said
 Act of Congress, and then defines the Act which I shall refer to in more or less
. detail. This is the charge in the indictment, and here is where you take it from,
“the indictment, the charge made in accordance with the applicable section of the
statute. Here is where we find the essential elements of the charge which I
~ shall point out to you and which the Government is required to prove beyond a
reasonable doubt, in that ‘it contained an added poison or deleterious poison,
fluorine, which was unsafe within the meaning of the statute,’ the particular
section of the statute, ‘since it was a substance not required in the production
of this beer and could have been avoided by good manufacturing practice.’ :

“Now, we all know it generally, but there is a history back of the Food, Drug
and Cosmetic Act. I think it was shortly after the turn of the century some
time if I am correct, but I am sufficiently correct in saying, in 1906 I know,
the Food and Drug Act was passed by Congress, and at that time Congress
wanted to scrape out the evils that were present in the United States of America,
with respect to the adulteration of foods, the presence of poisonous and dele-
terious and impure substances in food, and also to protect the public against
fraud with respect to food products, misbranding by having labels misbranded
where the public were being cheated. - ,

“In 1906 Congress passed the Pure Food and Drug Act and with various
amendments we come down to the Act, I think the date of this Act is 1938.
"It is now called the Pure Food, Drug and Cosmetic Act. Well, ‘pure’ is not
in there, it is called the ‘Food, Drug and Cosmetic Act’ We always find what
the name of the Act is in the Act itself, and this designates it. It may give
you some idea in the sections of this statute what Congress was going to do,

. in the sections where it defined an adulterated food. It said, ‘A food shall

_ be deemed to be adulterated if it bears or contains any poisonous or dele-
terious substances which may render it injurious to health.’ I will have oc-
casion to refer specifically to this question later. And note this also; ‘but
in case the substance is not an added substance, and it becomes here a
question of an added substance. Congress provided in this particular section,
() (1) of 842 of 21 U. 8. C. A.—that is not the exact section of the Act jtself,
I am reading Section 402—Congress said, ‘In case the substance is not an
added substance’—that is not our case, as I will point dut to you later, ‘but
in case the substance is not an added substance such food shall not be con-
sidered adulterated under this clause if the quantity of such substance in
such food does not ordinarily render it injurious to health’ And the clause
with which we are here concerned, the section of the statute under which
this prosecution is brought, refers to food which may contain any added
poisonous or added deleterious substance. Here we have the added aspect
of substance where we did not have it in the first section which is ‘unsafe
within the meaning of Section 346,” because that is the section of the statute
as I'say under which this prosecution proceeds.

“Then it provides a section with respect to the presence of filthy, putrid
or decomposed substances in the food, and then protected the public by the
passage of this statute which Congress made as to food under unsanitary
conditions so that the food would be rendered contaminated. :

“I read those sections to you to show the purpose that Congress had in
passing these food and drug acts. This act itself is denominated ‘Food, Drug
and Cosmetics.” It went along and protected the public in the same direc-

" tion with reference to the adulteration and misbranding of cosmetics as well
as food and drugs. '

“Now, the section of the Act which the defendants are charged with vio-
lating here among those sections that I have just read is Section 301 of the Act.
Section 301 of the Act prohibits the introduction or delivery into Interstate
"Commerce of any.food that is adulterated, and since Congress here and the
Act itself have defined food as meaning articles used for food or drink for
man or other animals, the beer with whi¢h we are concerned here is a food.

“Congress further defined the meaning of ‘adulterated food’ as follows in
Section 402, Subdivision (2), of the Act: ‘A food. shall be adulterated: If it
bears or contains any added poisonous or added deleterious substance which
is unsafe within the meaning of Section 406, and Section 406 of the Act .
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with which we are concerned here said that any poisonous or deleterious sub-
stance added to any food, except where such substance is required in the
production thereof or cannot be avoided by good manufacturing practice, shall
be deemed to be unsafe for purposes of the application of this clause I have
just read to you. S '

“With these pertinent clauses of the food and drug act in mind, we return

" to the indictment, as I said to you before, and find out what the Government
charges and what are the essential elements that the Government must prove.
The essential elements of the charge that the Government must prove beyond
a reasonable doubt in order to warrant a conviction of the defendant corpora-
tion and the defendant Kaufman are: First, the Government charges, as I have
read to you from the indictment, these defendants with making eight separate
interstate shipments of beer. With respect to the corporation it .is admitted
here that the corporation actually shipped the beer. With respect to the de-
fendant Kaufman I understand it is agreed that he was the treasurer of the
corporation, its general manager, and I don’t know that there has been any
agreement that he actually participated or shared in the responsibility of
shipping the beer. Is that disputed?” o '

Mr. Lewis: “Yes, your Honor.” ,

TaE CoURT: “In view of the fact that it is disputed the burden is upon the
Government to prove that Kaufman shared the responsibility of shipping this
beer interstate. Even though it has appeared that the corporation actually
shipped the beer, the corporation through its duly authorized agents, the bur-
den is upon the Government to show that Kaufman himself individually par-
ticipated in the shipment or he shared in the responsibility for the shipment,
and when you decide this fact as to whether Kaufman shared in the respon-
sibility of these shipments, you will take into consideration the fact—and I

think it has been testified to here—that he owned all the stock in the corpo- -

ration, that he was treasurer and clerk and general manager, and then take
into consideration the evidence with respect to his control of the affairs of
the brewery that have been testified to here and described to you by the Gov-
ernment inspector Hannigan, who interviewed him at the brewery and fur-
nished to him the different ingredients or pieces of evidence that have been
introduced here. Take that all into consideration in deciding the fact as to
whether or not Kaufman himself individually, as treasurer of the corporation
or general manager of the corporation shared in the responsibility of these
shipments interstate, Mr. Foreman and gentlemen. That fact is for you to
decide. o _

“Now we will proceed from the interstate aspect of this charge to the next
essential element, that the Government charges—and I want you to have in
mind that it must prove beyond a reasonable doubt—the Government charges -

~ and will have to prove to warrant a conviction of the defendants that fluorine
in some form was added to the beer by the corporation, acting through its.
duly authorized agents, or by Kaufman, and I mean Kaufman through himself
or his authorized agents or employees. . :

- «T want to point out to you that it is entirely unimportant and irrelevant
how much the quantity of fluorine was which was added to the beer. The issue
is, Was fluorine in some form added as an ingredient? If, as one of the Su-
preme Court cases say, it is an added deleterious ingredient, the statute de-
nounces that. It is an added deleterious ingredient the statute denounces,
not an added quantity of the deleterious ingredient. :

“Thus the gravamen or material charge in the section of the statute with
which we are concerned is the addition of the deleterious substance and the
quantity of the deleterious substance is of no moment. Hence, with respect
to this element of the offence charged, if you find fluorine in any form was
added,—and I say beyond a reasonable doubt,—then the Government has sus-
tained its burden in that ¢onnection. :

“To emphasize the fact—and I want to make this plain—that the quantity
of fluorine added to the beer has no relevancy here, I think I might point out
to you that there is a section of the Food and Drug Act—I have already read
it—where the quantity contained in a food may be of considerable impor-
tance, and that is where it has been charged under Section 402 (a) (1) of
the statute which deals with adulterated foods where the deleterious substance
has not been added. That section reads as follows: ‘A food shall be deemed
to be adulterated (a) (1) if it bears ot contains any poisonous or deleterious
‘substance which may render it injurious to health.’
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“Quantity is of course important in determining whether or not it may be

- harmtul, and quantity would be the test under this section, but not by any
means under the section of the statute with which we are concerned here.

“Congress recogmzed that nature’s products such as grain, salt, hops, water,
‘contained poisonous substances in small amounts and that they were not a
danger or evil so long as the poisonous substance was not extracted by artificial

_process and added, and the users of these substances in their product'are not
punishable prov1ded the quantity of such substances in the food does not
ordinarily render it injurious to health. _

“To repeat in this latter section that I have just read to you as to quantities,
quantity is the test, but in the case of an added ingredient quantity is irrelevant
and the only question involved where it is added is, Was 1t added? Was it
deleterious? Was it unsafe?

“There are some other considerations and some other matters of importance
in this case that I want to point out to you at this point so that you will have
these issues. clearly before you and so that you will have an intelligent and a
knowmg idea of just what you are to decide here. :

“It is of no importance under the section of the statute under which these
defendants are being prosecuted that no evidence has been introduced to show
someone drank this beer and was harmed. The question here is, not whether
the beer was harmful—‘deleterious’ is the word in the statute, but whether
the fluorine if it was added was harmful. ‘

“It is of no importance that an expert witness who took fluorine into his
system said he was not harmed as far as he knew. In fact, though he said
he felt no harmful effects, yet he still may have been harmed, according to the

~evidence. What did be say? As I remember the testimony—and remember

~although I had a right to comment and give my opinion on the testimony, yet
the testimony is for you in the last analysis—this witness said, as I remember,
that he was not in a position to know whether he was harmed or not, but he
felt no ill effects himself.

“The Government does not have to show in this case how much beer would
have to be drunk to harm a person.

“It is of no importance in this case that tea or salt contain ﬂuonne in
-quantities not harmful to health if ordinarily used.

“It is of no importance that one bottle of this beer or five or fifty would
or would not be harmful if drunk. The question to keep before you is whether
fluorine itself is harmful and poisonous, and if so the statute says it cannot
be added in any form to a food product without running afoul of the law.

- “Now, we pass on to the essential elements of the Government’s charge. Is
fluorine a poisonous or deleterious substance? You have heard the testimony
of all the experts with respect to this particular issue as to whether or not
fluorine is deleterious or harmful. You heard the testimony, I think it was of
Professor Carlson, how he described it. I think he said that eight parts in a
million were harmful, that it was harmtul if it contained, or anything con-
tained eight parts in a million. And then you heard the testimony of other
experts with respect to whether or not this fluorine was a poisonous or dele-
terious substance.

“These words in the statute, ‘poisonous and deletermus have their plam,
natural meaning, Mr. Foreman and gentlemen, and ‘poisonous’ defined by
Webster’s New International Dictionhary is, ‘An'y agent which, introduced into
an orgamsm, may chemically produce an injurious or deadly effect’, And
‘deleterious’ is defined as ‘hurtful or destructive’. '

“Pake into consideration—I am not going to repeat it in detail—all the .
evidence you have heard here. Take into consideration the fact that fluorine
would kill rats, take into consideration the testimony of the Professor, Dr.
McNally, for the defendant, who said, I believe, that if he drank enough
fluorine, assuming that it contained 15.2 parts per million, if he drank about
15 bottles of this beer he would be apprehensive at that point because he had
given about that amount of fluorine to rats and killed rats with it.

“Now, taking into consideration the plain meaning of the word ‘poison’,

"~ that poison in any agent which, introduced in an organism, may chemically
produce an injurious effect, and takmg again into cons1derat10n, keeping in

~mind ‘deleterious’, its plain meaning, natural meaning in the statute, that

" it means hurtful or destructive, on all the ev1dence ‘you have heard here, answer

- the question in your own minds.

“The Government must prove beyond a reasonable doubt of course, that
essential element of the offense and you dec1de that 1ssue, is fluorine a
po1sonous, deleterious substance?
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“T cannot impress upon you too much but to point out to.you again, to
repeat, that the issue is whether this beer that these defendants put out,
that the corporation put out, that Kaufman put out, and sent interstate is
deleterious. The question is, is fluorine itself deleterious? X

«The next element the Government must prove is ‘that the fiuorine was
unsafe within the meaning of the statute, and what is unsafe has been defined,
so I charge you that if the Government has proved beyond a reasonable doubt
that the fluorine was not required and could be avoided by good manufacturing
practice, you would be warranted in finding that the beer was unsafe, the
food here or beer was unsafe within the meaning of the statute.

. “We have had with respect to that particular issue the testimony of the
brewer from the Boston Brewing Company. There was no other evidence in

~ the case on that point. He said categorically, as I remember, that fluorine was
not necessary in the production of beer and it could be avoided by good manu-
facturing practice. ’

“I have outlined all the essential elements charged, and if you can find
that the Government has proved them all beyond a reasonable doubt you
will find both the defendants guilty. On the other hand, if the Government
has failed to prove any one of the essential elements of the charge, you will find
‘the defendants not guilty. ‘ N

“There is just one other matter and I am done. In many offences that we
try here in the eriminal court, intent, knowledge or conscious wrong-doing is
“an essential element of the offence. "This is referred to generally and com-
monly as ‘criminal intent’. - However, the Governmernt does not have to
establish any eriminal intent here. XKaufman, if he shipped beer or shared in

" the responsibility or participated in the shipping of this beer interstate, did

. so at his own risk. The Government does not have to prove he knew it con-

" ‘tained fluorine. If he shared in the responsibility of the shipments, ‘the beer

contained added fluorine and that fluorine was poisonous and deleterious and

unsafe within the meaning of the statute, that is, it was adulterated, it would

be of no consequence whether or not the beer was adulterated through his in-

tention or negligence, or that he had knowledge of it or that he was acting

in good faith. As Mr. Lewis pointed out here good faith is no defense, and as

I said before, the defendants, if they shipped adulterated beer, they did so at
their own risk. ‘ .

“There is just one other matter to point out to you. In a criminal case
verdicts are rendered orally. When you return to this court room you will
be asked to give me your verdict with respect to each separate count and you
will be asked whether or not you find the defendants guilty or not guilty, with
‘respect to Count One right-through to Count Eight.

- “T will see counsel now.” :

(After a conference with counsel, the court further charged the jury):
Tar CourT: “Just one additional thing, Mr. Foreman and gentlemen. You
will take the case and retire to your jury room and decide it. It is not en-
cumbent upon the Government to show specifically how the fluorine, if you
find it was added, was put into the beer. There has been no testimony as I
understand it, and the Government experts could not determine the exact
form in which it was put into the beer, so that I charge you that it is not
.encumbent on them to show specifically how the added substance, if it was
added, was added. The burden is on them to show it was added. There is
no burden upon them to show how it came into the beer.”

The jury returned a verdict of guilty on all counts against both defend-

ants, and on June 6, 1945, the court imposed fines of $5,000 against each defend-

- ant, and further imposed a suspended sentence of 6 months in jail upon the
individual defendant and placed him on probation for 3 years.

w927. Adulteration of beer and ale. U. S. v. 1,160 Cases of Beer (and 30 other
. ~ seizure actions against beer and ale). Decrees of condemnation. Prod-
ucts ordered destroyed. Cases and beottles in & number of instances or-

dered salvaged. (F. D. C. Nos, 13906, 13975, 18979, 14020, 14051, 14052,

14065, 14066, 14070, 14074, 14087 to 14090, incl., 140953, 14097, 14318, 14326,

14330, 14377, 14397, 14401, 14404, 14432, 14621, 14666, 14875, 14876, 14904,

15470, 15471. Sample Nos. 19218-F, 58893-F, 61385-F, 61934—F, 68594-F to
63600—F, incl., 63750-F, 63752-F to 63754-F, incl., 63778-F, 63929-F, 84201-F,

79687—F to 79691~F, incl., 79735-F, 79740-F to 79742-T, incl., 79931-F, 88236-T,
88247-F, 88559-F, 88562-F, 88569-F, 92918-F, 30930-H, 31508-H, 31509-H.)

Iieers Firep: Between the approximate dates of October 7, 1944, and March
5, 1945, Middle and Western Districts of North Carolina, Hastern Districet of
Texas, Southern District of Mississippi, Southern District of West Virginia,
District of Maine, Southern District of Florida, Eastern District of Virginia,



