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not congcious and willing.” The basis for the construction thus placed upon the
statuté in the Baender case is not easy to differentiate. Counterfeiting is a
direct and serious affront to the sovereign and usually perpetrated with effort
. at greatest secrecy, but the particular statutory provision?® had originally
..contained the qualifying words ‘with intent to fraudulently and unlawfully
. use the same’, which were eliminated when the subject matter of the original
statute was ineerporated in the Criminal Code,—a circumstance that might
well have been taken to confirm that the deletion was designedly purposeful.
None the less, on the authority of United States v. Balint, supra, we conclude
that the construction of the statute before us presents no more than a question
of legislative intent ® and we perceive an intent in § 333 (a) to punish persons
who introduced adulterated foods -into interstate commerce regardless - of
their lack of knowledge or wilfulness. :
“In construing Section 2 of the I'ood and Drugs Act of 1906, 21 U. 8. C. A.
§ 2, courts have held that guilty knowledge was. not necessary to sustain a
conviction. See ‘Strong, Cobb & Co. v. United States (C. C. A. 6, 1939) 103
F. 2nd 671, and United States v. Sprague (D. C. E. D. N. Y., 1913) 208 F. 419,
The analogy is obvious.” o

!

8887. Alleged adulieration of dried whole eggs. . U. 8. v. 5 Barrels of Dried Whole
Eggs (and 2 other seizure actions against dried whole eggs), Tried to
the court.” Verdict for claimant, Decree ordering the dismissal of the
libels and the release of the product. (F. D. C. Nos. 8617, 9163. Sample

- Nos. 1417-F, 7315-F.) . i .

LieeLs Frep: On or about Oectober 22, 1942 and January 18, 1943, Northern
District of Illinois and Eastern District of Wisconsin; two libels amended on
or about July 1, 1943, to include a prayer for injunctive relief.

ArreGep SHIPMENT: The lot of 5 barrels was shipped by the Wisconsin Dried
Egg Co. on or about Gctober 26, 1942, from Oconto, Wis. The remainder of the
product was alleged to be in interstate commerce in that it was segregated,
identified, and tendered for delivery pursuant to a contract of sale between the
Wisconsin Dried Egg Co., vendor, and the Federal Surplus Commodities Cor-
poration, vendee. ' ’

Propuct: 5 barrels at Chicago, I1l., and 47 barrels and 184 barrels at Oconto,
Wis., each barrel containing 175 pounds of dried whole eggs. - .

NATURE oF CHARGE: Adulteration, Section 402 (a) (3), the article consisted in .
whole.or in part of deconiposed eggs. = :

Disposition: On May 25, 1943, the Wisconsin Dried Bgg Co. having appeared
‘as claimant in each of the libel actions and having requested the removal of the. -
Illinois action to the Eastern District of Wisconsin for consolidation with the
libel actions pending there, an order of removal was entered by the District
Court of the United States for the Northern District of Illinois. The claimant
filed an answer denying that the 47-barrel and 184-barrel lots were in interstate
commerce, and further denying that the product was adulterated. The case
came on for trial before the court on or about July 1, 1943, and at the conclu-
sion of the trial on July 3, 1948, the court took the matter under advisement.

- On December 22, 1943, after consideration of the evidence and briefs of counsel,
the court handed dewn the following decision :

Durry, District Judge: “This case is a consolidation of three in rem proceed-
“ings under Sec. 304 (a) of the Federal Food, Drug, and Cosmetic Act (21
U.8.C, Sec.334 (a)). The claimant, Wisconsin Dried Egg Company of Oconto,

5§ 169 of the Criminal Code, c. 127, Sec. 1, 26 Stat. 742.
¢ The legislative history of the statute throws some light on the nature of the penalties.
The report to the House of Representatives of Congressman Lea, Chairman of the

House Committee on Interstate and Foreign Commerce, (Report No. 2139, to accompany
8.5, 75th Cong. 8rd Sess., p. 4), contains the statement, “[Section 3331 . . . increases
substantially the criminal penalties of the present law [the Food and Drugs Act of

June 30, 1906, 34 Stat. 768, as amended, 21 U. 8. C. A. §§ 1-15] which some manufac-
turers have regarded as substantially a license fee for the conduct of an illegitimate
business., Appropriate exemptions are provided for dealers who innocently receive. and

. distribute illegal goods.” During the debate upou the bill Congressman Lea stated (Cong.
Record, Vol. 83, Part 7, 75th Cong., 38rd Sess., 7775), ““Then increased penalties are pro-
7ided. TUnder the present law, as I recall, the maximum penalty is $500 and the ordinary
penalty is $300. The bill we report fixes a maximum penalty of $10,000 and a maximum
time in jail of 3 years instead of 1 year as under the present iaw. -

" ‘“The main object of so increasing these penalties is to provide suitable penalties due
to the changed conditions since 1906. We have a great many institutions manufacturing
drugs and foods that are very strong financially and we thought these higher penalties

" rare justified in view of present conditions and to cover cases of the persistent violator.”
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Wisconsin, filed an answer denying that the eggs in actions Nos. 852 and 853
were in interstate commerce, and further denying adulteratlon in all three
proceedings.
" “Sec..804 (a) of the act provides: :
Seizure. Any .article of food . . . that ig adulterated or misbranded when intro-
_ duced into or while in interstate commerce, . . . shall be liable to be proceeded against
while in interstate commerce, or at any time thereafter, on libel of information and
condemned in any dlStl‘lCt court of the United States within the jurisdiction of which
the article is found:
“The eggs had been gathered by claimant from within the State of Wisconsin
and were processed at claimant’s plant in this -State. The five barrels in Ac-
“tion No'.A 1111 were shipped to Chicago, Illinois, and there seized, and of course
were in interstate commerce. However, the eggs in Actions Nos. 852 and 853 -
have never been outside the State of Wisconsin. They have never been offered
to a common carrier for shipment, and in faet never left the property of the-
claimant. Under the terms of the contract between the claimant and the
Federal Surplus Commodity Corporation, the claimant agreed to supply a certain
number of pounds of spray dried whole eggs, but the contract provides for
inspection by government agents prior to the delivery date. . After inspec-
tion, the eggs in question were rejected. No shipping ‘instructions were ever
given and no bill of lading was ever issued. Additional marking and labeling
remained to be added. It'is my, opinion that the eggs in Actions Nos. 852 and
- 858 had not been introduced into and were not in interstate commerce. ‘
“At the commencement of the trial, after the court had expressed doubt on the
Jjurisdictional question of interstate commerce, plaintiff’s attorney moved that
the prayer for condemnation be amended by the addition of an alternate prayer
for injunctive relief, in the event that the prayer for condemnation were denied
on jurisdictional grounds. The government and the claimant were in court
ready to present their witnesses on the merits. Both prayers for relief grew
out of the same transaction. The basic issues of adulteration were identical.
If the court ruled adversely to the government on the jurisdictional question,
it would have been mnecessary to start a new action for injunctive relief, in
which the same testimony would have been presented. The government and
the Wisconsin Dried Egg Company would be parties to both actions. As the .
plaintiff well states the situation, ‘Both prayers for relief involve the same
" transaction, the same res, the same parties, the same court, the same evidence,
and the same issues, save that the amendment injected one additional issue as to
- the approprlateness of issuing a statutory injunction.” The issuance of an
injunction is authorized under Sec. 302 (a) of the act (21 U. 8. C. Sec. 332 (a)).
It was believed that time and expense would be saved to all concerned by pro-
ceeding with the trial, and withholding a ruling on the motion to amend; and
this was done.: (‘lalmant objected to the amendment on the ground it changed
an in rem action to one in personam. It did not ask for an extension of time
and, after its objection was overruled, it presented evidence on the merits.
“There can be no doubt that while the seizure action was pendipg, a sepa-
rate suit for injunctive relief could have been commenced in this court. It
would then have been approprlate for the court to have ordered a consolida-
tion. 28 U. K. C., Sec. 734; Rule }2 (a) F. R. (. P. :
“Where a party is before the court in an in rem proceeding, the court has
the power to render an in personam judgment against him. Hipolite Egg Co. v.
United States, 220 U. S. 45. It has likewise been held that the distinetion
between the proceedings in rem and in personam have no proper relation to the
question of jurisdiction. Hipolite case, supra. While the court may refrain
from exeércising such power if by so doing it would impair substantial rights,
. yet where it will further the ends of justice and eliminate multiplicity of
action and save expense to the parties, it should be invoked. As was Well stated
by the court in Bee Mach. Co., Inc., v. Freeman, 131 ¥. (2d) 190, 194:

Allowing the amendment, then, prov1des in effect only a convenient short cut to a
result attainable in a more round-about way. . . .

“Sec. 304 (b) of the Federal Food, Drug, and Cosmetic Act (21 U. S. C,, Sec.”
334 (b)) provides:
. procedure in cases under this section shall conform, as nearly as may be, to the
procedure in admiralty: . .
_ “There is authority that where a claimant in admiralty has mt_ervened in an
in rem proceeding and filed a general appearance, the libelant may amend his
1ibel so as to seek relief in personam as well as in rem. The Monte A, 12
.- Fed. 331. It has also been held that the avoidance of multiplicity of action by
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“every device that is jurisdictionally possible should be one of the main objec-

- tives of the courts'of admiralty. Munson Island Lines, Inc. v. Insurance Co. of
Norith America, 36 F, (24) 269. . o

_ “Allowing the amendment to introduce a closely related cause of action
against a resident defendant already before the court in effect merely dispensed -

. with personal service which could have been had at any time. The amendment

- will be allowed. : . ' ' ‘ ,

“Proceeding now to the merits, Sec. 402 (a) of the act in question (21 U. 8, C,,
Sec, 342 (a)) provides: _

A food shall be deemed to be adulterated— . . . (8). if it consists in whole or
?ol(oggrt of any ﬁ_lthy, putrid, or decomposed substance, or if ;t is otherwise unfit for

“‘Plaintiff contends that the dried whole eggs in question did consist in part

- of decomposed eggs, and that whether they were fit or unfit for food is beside
the point. Claimant contends that while there was a trace of fermentation,
and some odor (which it claims to be characteristic of such produets), it
denies there was.any decomposition of the eggs, and contends that the food
was fit for human consumption. . L

“The egg powder in question, when seized, was not injurious to health when

"~ used as a food product. Two containers of egg powder were sent to the Home
Heonomies Department of the University of Wisconsin for testing. Ordinary
uncondemned egg powder was put in Container ‘A’, while egg powder from
the condemned barrels was put in Container ‘B’. - Professor Personius who
made the tests was not informed as to which container held the condemned
,bowder. On opening the eontainers she noticed that ‘B’ had a somewhat fishy .
odor. She baked a custard from each sample and obtained satisfactory results.
' The finished products had no unpleasant odor. She also baked butter cakes
from each sample, one bateh being baked the night before she testified in court.

“The cakes were cut open in court. They were satisfactory in taste and
texture, and no appreciable difference in the finished bakery products could

. be noted. Samples of the cakes made from the condemned egg powder were
eaten with no ill effects. C . ,

“With permission of government officials, eleven barrels of the original
seizure of 47 barrels had been shipped to Chicago. Six of these barrels had
-been used by bakers prior to the time the remaining five barrels were seized
in Aection No. 1111. Louis Nieman, whose business is wholesale bakery sup-
plies, was the purchaser. He had many years of experience .in dealing in
dried egg powder, and egg albumen (dried white of eggs), and over the years
has imported large amounts of these products from China. He testified he
wags satisfied with the egg powder in question and described the odor as a

- characteristic cold storage odor. He paid 92¢ a pound for the first barrel
of powder purchased and 88¢ a pound for the other barrels, at a time when
the going price of ordinary egg powder ranged from 87¢ to 95¢ a pound. He

- expressed the opinion that the powder was not decomposed, and said he
Judged it by its smooth texture and color as well as the odor. He testified
further that the longer egg powder ‘is kept in storage, the stronger its odor
becomes. He sold a 50 pound batch and also one barrel to Silverstein, a whole-
sale cake baker who has been in the business since 1921. Silverstein testified

_he considered this egg powder a satisfactory product. Mr, Fred W. Listzow,
who has been a wholesaler of egg products for 32 years and who was a pioneer
in the egg powder business, tasted and tested the samples of the claimant’s
powder which had been rejected. He testified that there was an odor to all ,
powdered food products; that there was a slight off odor and off flavor to the
powder in question; that he sent a sample of it to the largest bakery supply
company in the country located at Boston; and that after that concern had
tested same, it ordered a supply. Lietzow could not fill the order with claim-
ant’s powder, but he did fill it with other egg powder which had been re-
jected by the government at Marshfield, ‘Wisconsin, and he received no com-
plaint as to it. : ' .

“Hence, it is well established in this case that claimant’s egg powder when
seized by the government was not injurious to health and further that it
wag fit for food for human consumption. But the government "argues that
it rests its case on the first part of the sentence in Sec. 402 (a) (3). fSif it
congists in whole or in part of any filthy, putrid, or decomposed’ substance,’
ignoring the last part of the sentence, ‘or if ‘it is otherwise unfit for food.”

. Government witnesses testified as to certain seientific tests they made ‘on
the powder in question, and also as to tests previously made upon ‘authentic.
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packs of dried eggs’. In preparing the authentic packs, care was taken that
only good quality eggs weére used, and ideal sanitary conditions prevailed.
The witnesses testified that under such conditions not in excess of 10 million
bacteria by thie microscopic count were present per gram of dried egg powder.
Then .other packs of good eggs were mistreated with rotten or spoiled eggs.
The packs of such eggs which were dried promptly showed little if any increase
in the microscopic bacterial count over known good quality eggs dried under
the same conditions. However, where such mistreated eggs were permitted
to stand for 18 hours in a temperature of 85°, the bacteria multiplied rapidly,
in some cases exceeding one billion per gram of egg powder. The principal
government witness testified that it is his conclusion that anytime ‘the micro-
scopic bacterial count per gram of powdered eggs is in excess of 100 million,
‘it indicates that the eggs are in part decomposed. In answer to the court’s
question, the witness admitted that if a million good eggs and one bad egg
were mixed, he would not regard the product as decomposed, but apparently
the line was arbitrarily drawn at a bacterial count of 100 million per gram.
Tests of one bateh of claimant’s egg powder revealed a bacterial count ranging
from 1,400,000 to 5,400,000,000 per gram. The bacterial count of samples from
other barrels ranged from 1,200,000,000 to in excess of 10 billion.

“Another government witness testified that bacteria are responsible for
the presence of formic, acetic, lactic, and butyric acids in egg powder, and
that he made tests for these acids on the authentic packs and also on the
dried egg powder under ‘seizure and found that such acids: were present in
greater degree in-the condemned powder than in the authentic packs.

“Sec, 842 (2) under which these actions were brought shows what Congress
was trying to accomplish. This section has six sub-divisions: :

A food shall be deemed-to be adulterated—(1) If it bears or contains any poisonous .
or deleterious substance which may render it injurious to health; but in_ case the
substance is not an added substance such food shall not be considered adulterated

* under this clause if the quantity of such substance in such food does not ordinarily
render it jnjurious to health; or (2) if it bears or contains any added poisonous or
added deleterious substance which is unsafe within the meaning of section 346; or (3)
if it consists in whole or in part of any filthy, putrid, or decomposed substance, or if it is
otherwise unjit for food; or (4) if it has been prepared, packed, or held under insanitary
conditions whereby it may have become contaminated with filth, or whereby it may
have been rendered injurious to health; or (5) if it is, in whole or in part, the product
of & disegsed animal or of an animal which has died otherwise than by slaughter;
or (6) if its container is composed, in whole or in part, of any poigsonous or deleterious
substance which may render the contents injurious to health. [Italies supplied.]

“Reading the section as a whole, it is apparent Congress had in mind pro-

_hibiting the interstate commerce of food products which were dangerous to

" health and unfit for food.

“Before the amendment of June 25, 1988, the comparable section of the act
(21 U. 8. C, Sec. 8) read that a food shall be deemed to be adulterated:

Sixth. If it consists in whole or in part of a.filthy, decomposed, or putrid animal or
veget%ble substance, or any portion of an animal unfit for food, whether manufactured
or not, . . . : : .

The amendment inserted the word ‘any’ before the word ‘filthy’ and the word
“‘otherwise’ before the word ‘unfit,’ so that it read: - ) :

A food shall be deemed to. be adulterated— . . . (3) if it consists in whole or in part
.of any filthy, putrid, or decomposed substance, or if it is otherwise unfit for food; . . .
[Italics supplied.] . - i '

As a matter of first impression, I would conclude that the amended section
indicates that Congress intended that the filthy, putrid, or decomposed substance
must make the product unfit for food. There would seem to be no reason for
the word ‘otherwise’ except to refer to the first part of the sentence. However,
before it was amended the courts uniformly construed the act as prohibiting
the interstate shipment of food which consisted in whole or in part of any

. filthy, putrid, or decomposed substance, irrespective of whether it was in-
jurious to health. See: United States v. Two Hundred Cases of Adulterated
Tomato Catsup, 211 Fed. 780, 783; United States v. Krumm, 269 Fed. 848, 850;
United States v. Two Hundred Cases of Canned Salmon, 289 Fed. 157, 158;
A. 0. Andersen and Co. v. United States, 284 Fed. 542 ; Knapp v. Calloway, 52 F.
(24) 476, 477 ; United States v. 133 Cases of Tomato Paste, 22 F. Supp. 515, 516,
It, of course, is assumed that Congress was aware of these interpretations and
passed the amendment with these decisions in mind. Kepner v. United States,
195 U. 8. 100 United States v. Ryan, 284 U. 8. 167,

. “Bowing to this rule, I hold that the act as amended must be construed
to prohibit the interstate shipment of food when it consists in whole or in
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»part of any filthy, putr1d or decomposed substance, 1rrespect1ve of Whether
it is fit for food or not injurious to health.

“Thé remaining question is whether the government has sustained the burden _

-~ of proof upon it to establish that the egg powder was decomposed. In A. O.-
Andersen and Co. v, United States, 284 Fed. 542, 544, the Ninth Circuit Court of
Appeals said:

. Decomposition may begin Where life ends, but meat or fish is not decomposed at that

. early stage. Decomposed means more than the begmnmg of decomposition ; it means a
state of decompos1t10n, and the statute must be given a reasonable construction to carry
out and effect the legislative policy or intent.

“In United States v. OOmmercml Creamery Co., 43 F, Supp. 714 717, Judge
Schwellenbach said: s

. I do know that for years chemists have been seeklng more efficient and rigid methods
for the determination of the presence of decomposition in eggs. One need only study the

j‘rj«ef%%rts of the Assocmtlon of Oﬁicml Agricultural Chemists to become - -aware of this
e

“The tests upon which thé government here relied Were developed in secret
The experimenters did not disclose the methods used in their tests or their con-
clusions either to the Association of Official Agricultural Chemists or to any -

_ other scientific society. Furthermore, they did not announce these tests or
their conclusions to the industry. They were ‘sprung’ on the claimant herein
and apparently in one other similar action tried about the same time. In
view of the long efforts to try to attain some reliable standards, it would have
been only fair to all concerned for such tests and conclusions to have been dis- -
closed to the industry so that an opportunity would have been afforded to
verify them, or to determine whether the arbitrary limits stated by the depart-
ment were proper conclusions to be drawn from the tests. This is especially
true as all decomposition and fermentation in foods is not undesirable, Roque-
fort and other cheeses, and sauerkraut are examples.

“The high bacteria count for the authentic pack indicated in the government
tests resulted only when good eggs were contaminated and held at an 85° tem-
perature for 18 hours or more. - The evidence discloses that the claimant herein
followed no such practice. It used fresh, current receipt eggs which had been
inspeeted by candling. They were kept at an ideal temperature up to the
time when they were dried. Thigs positive testimony offsets the expert opinion
of the government witness which was based upon an experiment. which was
never submitted to the Association of Official Agricultural 0hem1sts or to other
‘learned scientific societies. '

“It is my conclusion that the government has not sustained the burden of
proof to entitle it to an injunction to prevent the shipment in interstate com-
merce of the egg powder in Actions Nos. 852 and 853, and further that it has
not sustained the burden upon it in the libel proceedings in Action No. 1111,
and that the claimant is, therefore, entitled to judgment in all three actions.”

In accordance with the foregoing'opinion, a decree was entered on January
17, 1944, ordering the dismissal of the libel actions and the release of the
product to the claimant. 4 ,

8888, Adulteration of dried whole eggs. U. S. v. 66 Barrels of Dried Whole Eggs
(and 2 other seizure actions against dried whole eggs). Default decrees
of condemnation. Products used for animal feed. (F D. C. Nos. 14710,
14885, 14929. Sample Nos. 92364—F, 92369-F, 93650-F.)

Lieers Froep: Between December 6, 1944, and January 3, 1945, Southern and

Western Districts of New York.

Arrmeep SHIPMENT: On or about March 22 and 25, 1944, by Horace A. Gioia, from
Jersey City, N. J.

PropucTt: 6% 200-pound barrels, and 4 barrels containing a total of approxi-
mately 750 pounds, of dried Whole eggs at Rochester N. Y., and New York,
N. Y., respectively.

NATURE oF CHARGE: Adulteration, Section 402 (a) (3) the product conS1sted in
‘whole or in part of a decomposed substance by reason of the presence of
decomposed eggs and, in addition, a portion of the Rochester lot consisted in
Wholei or in part of a filthy substance by reason of the presence of rodent
excreta.

DisposiTiON: Between January 15 and March 16 1945, no claimants having
appeared, judgments of condemnation were entered and the New York Clty
lot was ordered delivered to a Federal institution, for use as animal feed, ‘and
the Rochester lot was ordered destroyed Destructmn ‘of the latter lot was
effected by using it for animal feed. .



