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8937. Adulteration of eanned corn. U. S. v. 600 Cases of Canned Corn (ahd 3
other seizure actions against canned corn). Default decrees of con-
demnation and destruction. (F. D. C. Nos. 14711 to 14713, incl,, 14784. Sam-

v ple Nos. 71582-F, T4687-F, 74688-F, 83889-F.) Cenn :
. Lipers FILep: December 6 and 27, 1944, Eastern and Western Districts of
Washington. : - ' '

ArLEgED SHIPMENT: On or about August 7 and 11, 1944, by the Sterling
- Canning Co., from Sterling, Tl '

ProbucT: 895 cases and 600 cases, each containing 24 1-pound, 4-ounce cans,
of corn at Seattle and Walla Walla, Wash., respectively.

LABEL, 1N PART " “Nation’s Garden Brand Cream Style Golden Sweet Corn.”

NATURE oF CHARGE: Adulteration, Section 402 (a) (3), the product consisted
in whole or in part of a decomposed substance. -

. DisposirioN: April 28 and June 7, 1945. No claimant having appeared, judg-
ments of condemnation were entered and the product was ordered destroyed,

8938. Misbranding of canned sautéed mushrooms. U. S. v. 77 Cases of Sauté
Mushrooms. Consent decree of condemnation. Product ordered released
under bound.  (F. D. C. No. 15630. Sample No. 22630-H.)

Lieer Firep: March 14; 1945, Eastern District of Missouri. o

ALLEGED SHIPMENT: On or about November 6, 1944, by the Royal Dutch Products
Corporation, from New York, N. Y. ‘

PropUCT: 77 cases, each containing 48 cans, of sautéed mushrooms at St. Louis,

- Mo. Examination showed that the product consisted of a thick sauce contain-
ing about 10 percent by weight of mushrooms, whereas it is understood that
sautéed mushrooms have been fried lightly in fat.

LABEL, IN PART: “Royal Dutch Sauté Holland Style Mushrooms in Sauce * * %
brepared from Fresh Mushrooms, Mushroom Juice, Dried Mushrooms, Protein
Flour, Oleo Stock, Hydrolyzed Vegetable Protein, Flavoring and Spices.”

NATURE oF CHARGE: Misbranding, Section.403 (a), the label statement, “Sauté
Mushrooms,” was misleading as applied to a product which did not eonsist of
- mushrooms fried lightly in fat, but which consisted of a sauce containing only
-a small amount of mushrooms; Section 403 (i) (2), the label failed to -bear
 the common or usual name of each ingredient, since “Protein Flour” and “Oleo
Stock” are not common or usual names of products; and, Section 403 (k), the
mushrooms contained artificial flavoring and failed to bear labeling stating

that fact. :

DisposiTION: April 7, 1945. The ‘General Grocer Co., a corporation, claimant,
‘having admitted the allegations of the libel, -Jjudgment of ‘condemnation was

- entered and the product was ordered released under bond to be brought into
‘compliance with the law, under the supervision of the Food and ‘Drug Admin-
istration. o o8 -

- 'Nos. 8939 to 8946 report actions involving canned peas that purported to
be a food for which a standard of quality has been prescribed by law, but the
quality was charged to fall below the standard because of higher alcohol-insoluble
solids than the maximum permitted by the standard, and the labels failed to bear, -
in the manner and form that the regulations specify, a statement that the prod-
uct was below the standard. , _

8939. Alleged misbranding of canned peas. U. S. v. Lord-Mott Co., Inc. Plea of
© - not guilty, Tried to the court, Verdict of not guilty, - (F. D. C. No, 11368.
) Sample Nos. 1594-F, 52892-F.) ) . ) . ] .

InFoRMATION FiLeD: March 7, 1944, District of Maryland, against the Lord-
Mott Co., Inc., Baltimore, Md. ; charging that the defendants shipped a quantity
of canned peas on or about July 1, 1943, from the State of Maryland into the
State of Illinois. -The information further charged that on or about July 22,
1943, the defendant sold and -delivered a quantity of canned peas to H. M.

- Wagner & Co., Inc., Baltimore, Md.; that in connection with the sale and de-
livery of the product, the defendant gave the purchaser a guaranty to.the effect
that the product so sold complied with the Federal Food, Drug, and Cosmetic
Act; and that on or about July 26, 1943, the purchaser shipped the peas, which
were sold and guarantied by the defendant, from the State of Maryland into

the State of Virginia. : : : '
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LaAsgL, 1IN Parr: (Portion sold under guaranty) “Wagner’s Mt. Washington
Brand Early June Peas. * * * Packed For H. M. Wagner & Company, Inc.
Baltimore~-Washington—Philadelphia.” The lot shipped by the defendant-in
interstate commerce was unlabeled, but it Was 1nv01ced as “Unlabeled Std. E. J.

- Peas.”

NATURE OF CHARGE: Misbranding, Section 403 (h) (1), both lots of the product
were below standard because of failure to meet the standard for canned peas
with respect to alcohol-insoluble solids; Section 403 (e) (1), one lot failed
to bear a label containing the name and place of business of the manufacturer,
packer, or distributor; and, Section 403 (e) (2), the product fa1led to-

s+ beara statement of the quantlty of the contents.

DisposITION : July 18, 1944. The defendant having entered a plea of not’
guilty, ‘the case was ‘¥ried before the court. The defendant was found not
guilty. The court delivered the following opinion, finding that the regulations
establishing a standard of quality for canned peas were unreasonable W1th
respect to tolerance for alcohol-insoluble solids:

CoLEMAN, District Judge: “The Court, sitting as a jury, a jury havmg ‘been
waived, finds the defendant not guiity. It finds. that the Regulation upon
alleged violations of which the Information is based, is invalid because it
exceeds the authority granted to the Federal Security Administrator, com-
monly known as the Administrator, by the Federal Food, Drug, and Cosmetlc'
Act of June 25, 1938 (21 U. S. C. A. Secs. 301-392 incl.), to pass such a regula-
tion, and therefore the Court’s verdict must be not gullty as to the defendant.

“It is, of course, true that this Court, sitting as a jury in a criminal case,
must instruet itself in the same manner that it must instruct a jury with respect
to the Constitutional rights and pr1v11eges of the defendant, and the require-
ment as to burden of proof which is that the Government shall sustain the

~ burden of proof to the satisfaction of the jury (or the court sitting as a jury)
beyond a reasonable doubt, upon the evidence, and only upon the evidence, as
adduced at the trial. However, in the present case there is raised, a defense
that may be raised in any criminal case in advance of the actual trial by motion,
_or demurrer, or, as in the present case, by oral motion supported by testimony
taken at the tr1a1 i, e., the defense of invalidity of the Regulation itself. In
such case, where the questlon of validity is a factual one, the Welght of  the
credible evidence controls. The proof of validity—or 1nva11d1ty—1s not re- -
qmred to be established—as is the guilt of the accused once the Regulation
is found to be valid—beyond a reasonable doubt. One may be guilty of violat-
ing a law or regulation but if the law or regulation is found to be unconstitu-
tional or invalid for any reason, then, of course, it becomes unnecessary to
" determine whether or not the Government has sustaihed the burden of proof
of guilt to the satisfaction of the jury, or the Court sitting as a jury, beyond
a reasonable doubt. So, to summarize, as the Court sees the weight of the
.credible ev1dence, it requires the ‘Court to hold that by promulgating the

 Regulation in controversy the Administrator exceeded the limits of his
authority as respects the subject matter upon which it was exercised.

“The pertinent sections of the Federal Food, Drug & Cosmetics Act, are the
following : First, among the enumerated acts and the causing thereof which are
prohibited are ‘(a) The introduction or delivery for introduction into interstate
commerce of any food, drug, device, or cosmetic that is adulterated or mis-
branded,” and ‘(b) The adulteratlon or mlsbrandlng of any food, drug, device,
or cosn;e)tlc in interstate commerce (21 U. 8. C. A. Sec. 331, subsections ( a)
and (b

“Second, it is provided that any person who violates the aforegoing prov1s1ons
‘shall be guilty of a misdemeanor.and shall on conviction thereof be subject to. -
imprisonment for not more than one year, or a fine of not more than $1,000, or
both such imprisonment and fine ; but, if the viclation is committed after a con-
viction of such person under this sectlon has become final, such person: shall be
subject to imprisonment for not more than three years, or a fine of not more
than $10,000, or both such imprisonment and fine.’. (21 U. 8. C. A. Bec. 333,
subsec. (a)). -

“Third, the law provides that ‘Whenever in the Judgment of the Administrator
such action will promote honesty and fair dealing in the interest of consumers,
“he shall promulgate the regulations fixing and establishing for any food, under
its common or usual name so far as practicable, a reasonable definition and
standard of identity, a reasonable standard of quality, and/or reasonable stand-
ards of fill of container.’ (21 T. 8. C. A,, Sec. 341.)
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“Fourth the law prov1des that ‘A food shall be deemed to be mis-

. ‘branded—* * - “(h) if it purports to be or is represented as—(1) a food for

. ‘which a standard of quality has been prescribed by regulations as provided by

" Section 841, and its quality falls below such standard, unless its label bears, in

such manner and form as such regulations specify, a statement that it falls
below such standard’; (21 U. S. C. A. Sec.’343, subsec. (h)).

- “Fifth, ‘(a) The authority to promulgate regulatmns for the efﬁc1ent enforce- .
ment of this chapter, except as otherwise provided in this section, is hereby .
vested in the Administrator.” (21 U. S. C. A. Sec, 871, subsec. (a) ). Following
this subsection are detailed. provisions covering the conduct of hearings; the.
effectiveness of definitions and standards of identity ; the promulgation of regu-
lations and proposed changes in regulation; the making of orders and the
review of orders promulgated as a result of hearingg ineluding provisions for
review by the Circuit Court of Appeals for the Circuit wherein any person who

“-would be adversely affected by a given order resides, or has his principal place
of business ; with provision also for final review by the Supreme Court. Finally,
there is the following : ‘(6) The remedies provided for in this subsection shall
‘be in addition to and not in substitution for any other remedies provided by law.’
(21 U. 8. C. A. Sec. 8371 (£) (6)).

‘“We reach the conclusion that,. 1ndependently of the provision just quoted in
a criminal proceedmg of this kind in the absence of some clearly expressed,
valid provision in the law 1tself for an exclusive method of testing the validity -
of regulatmns or orders of the Administrator, a defendant is not precluded from
raising the question at the trial, as has been done in the present case.

" “Having thus found that the defendant had a right to be heard, ab initio,
in this proceeding with respect to the validity of the regulation, regardless of
what the testimony, taken at a hearing conduected, as provided by the Act, on
behalf of the Administrator, may show; regardless of the motives of the Ad- :
ministrator in promulgating the regulation, and regardless of whether or not
the defendant was present at such hearing or was opposed to or in favor of the
Regulation, we pass to a recital of the reasons why we think the Administrator

. exceeded his authority in the present instance, and why, therefore, the de-
fendant was not compelled to meet the requirements of the Regulation with
respect to the one specific part of it which is here involved, namely, the so-

called al¢ohol insoluble solids, or the ‘AIS’, method of testing quality.

“We find from the weight of the credlble evidence in the present case that,
while this ‘AIS’ regulation embodies a fair and reasonable way per se of de-
termining the grade of canned peas, which, in fact, the defendant admits,
nevertheless the Administrator, in the tolerance allowed in the requirements
imposed by that method, has failed to make the application of that method -
just and reasonable to the present defendant and all others in like circum-
stances,
~ “Among the suggested findings of fact as reported in the Federal Reg1ster of
Saturday, November 25, 1939, pages 4679-4682, are the following which were
ultimately adopted by the Secretary of Agmculture as the Department findings

. and formed the basis for the Regulation here in question, and which appear in
the Federal Register for Saturday, February 24, 1940, pages T41-744 :

48. The extent to which insoluble solids are present governs the mealiness of peas
when they are chewed. The art of canning was first devised for the purpose of preserv-

-ing the succulence of fresh yegetables, and canned peas are a product which simulates,
in so far as possible, peas faken direct from the garden, cooked, and eaten. Such peas
are not excessively mealy, and the quality of canned peas is lowered dependmg in a
large measure on the extent to which they are mealy.

49. Mealiness in peas becomes excessive when their content of 1nsolub1e ‘solids is such
that the peas do not have the proper degree of succulence when eaten. Such mealiness
can be measured objectively.

50. Mealiness and insoluble solids content are definitely and directly correlated, and
the d(e;:ermmatmn of the msoluble solids glves an accurate index to the mealiness of

n
o 5111e Cg%?:lsed peas are excessively mealy in the consensus of consumer taste, in the case

- of early June peas, when they contain more than 23.5 per cent of solids insoluble in

- ‘alechol ; and in- the case of sweet peas, when they contain more than 21 per cent of solids
1nsoluble in alecohol.

“Then there follow numerous references to the testimony taken at the
hearing duly called and held by the Secretary of Agriculture, for the purpose,

among other things, of fixing and establishing a reasonable standard of quality
for canned peas, supporting the suggested findings. Also, under ‘Suggested
Conclusion in the Form of a Regulation,’ p. 4682, we find the mattéer sum-

" marized as follows: Section 51.001, ‘Canned Peas—Quality: label statement of

- substandard quality. - (a) The standard of quality for canned peas is as follows:
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¢(6) -The alcohol insoluble solids of Alaska or other smooth skin varieties of
peas from the container are not more than 23.5 percent, and of sweet, wrinkled
varieties, not more than 21 percent.’ , :

“Then there follows a detailed description of how the peas shall be tested to
determine whether or not they meet the above quoted requirement; as well as
the other requirements set forth in the same regulation respecting weight, etc. .
Since, as alreddy stated, defendant admits the reasonableness of the method
prescribed in the Regulation for determining the alcohol-insoluble solids con-
tent, it is unnecessary to discuss or to describe that'method. . ‘

“What has just been quoted was embodied, verbatim, as Regulation  No.-
51.001, promulgated on the 23rd of February, 1940, and appearing in the
Federal Register for Saturday, February 24, 1940, p. 744, : '

“As hag just been said, the Court is satisfied from the weight of the credible
evidence introduced in the present case that this figure of 23.5 per cent imposed
an undue hardship upon canners in this area, known as the Tri-State Area,

. comprising Maryland, Delaware and New Jersey, such as the defendant. The
testimony is not all to that effect, and due credence must be given to the op-
posing testimony of the witnesses for the Government. But the Court can
not blink the fact that they are naturally interested or biased, in seeing that
their work or the work of their associates in this. matter is upheld, and when
such highly qualified ‘witnesses as the head of the Horticultural Department of
the University of Maryland and the Executive Secretary of the Tri-State

~ Packers Association testify, as they did, that it is their definite view that the

. allowable tolerance for all varieties of Alaska peas works an undue hardship in
" that it does not give sufficient tolerance to enable such peas grown in this area
to be marketed with reasonable readiness and profit, the Court feels that their
testimony must be given greater weight than the testimony of the Government’s
witnesses. o . . C .
“It is uncontradicted by the testimony in the present case that a large pro-
portion of packs in recent years in this general area are recognized as not
_meeting the standard required, by this test, that is, they are labeled sub-stand-
ard, for example, in 1941, 289 of the pack was sub-standard.  Also, it is un-
contradicted that in this area, pea-packing has been declining out of proportion
to the decline throughout other sections of the country. It is asserted on
behalf of defendant, and the Court feels it has not been successfully contra-
‘dicted, that this rigid ‘AIS’ requirement has had a material influence in pro-
ducing these conditions. ' : : : _
“One or more of the witnesses testifying for the defendant have stated what
they thought would be a proper, somewhat increased tolerance under the ‘AIS’
requirement. One witness has stated that in his opinion it ought to be placed
at 24.5 in place of 23.5. Other witnesses stated they were not entirely sure in
their own minds as to just what the figure should be, but that if the law does
not allow the setting of a standard for each different grade of every variety of -
pea, then the blanket tolerance should be somewhere in excess of 23.5. :
“Paking all of the aforegoing into consideration,—and the Court does not
mean that because it has specifically referred to certain parts of the testimony,
such is all of the testimony that supports its conclusion,—but taking the
testimony as a whole, as the Court sees it, we have here a clear case where --
an administrative agency has promulgated a regulation, the force and effect
of which is to impose a hardship upon those affected by it which is not
warranted or required by either the expressed or implied language of the
statute, and that, therefore, such a regulation must fall. However, we do
not believe it to be this Court’s duty in a case of this kind to attempt to fix,
or to say, what the modified tolerance, shall be, except that it shall be some-
what greater. Indeed, it would seem inappropridte for the Court to substitute
its lay opinion in matters of this kind for thdat of the trained expert, by
attempting to determine the precise increase to be granted in the tolerance.
“In short, as the Court views the problem here, the question may be divided
into two parts: First, is the regulation fair and reasonable in its effect and,
‘second, if not, what regulation would be fair and reasonable? ~The. Court
-"answers the first in the negative, and in .answer to the second finds that a
regulation giving some tolerance in excess of the tolerance set forth in the
original regulation is required, but believes that the precise extent of such
greater tolerance is an administrative matter to be determined after due.
heéaring, ete., in the manner prescribed by the Act. - ’
“Pinally, the Court desires to point out that its conclusion is based upon the
view that the primary object of the provisions of the Act under which this
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case has been brought is to protect the consumer pubhc from adulterated and
misbranded foods. We are here only concerned with foods, although the
Act deals with other things. Underlying that protection is, of course, the °
_basic idea of the ‘promotion and préservation of health, through production
“‘and distribution of food which is not deleterious, but healthy. This, of course,
presupposes that the pubhc shall be protected from deception as to the true
character of the food that is being ‘shipped in 1nterstate commerce. Certainly,
the Government is the proper agency to surround the public with the safe-
guards that are necessary in order to prevent adulterated and misbranded
food, but this Court believes that any regulation passed in furtherance of these
. basic principles exceeds the legitimate bounds of administrative regulation if
- it does not operate fairly and reasonably with respect to the producers or dis-
. trlbutors of the articles-involved, as well as with respeet to the consumer
public. ' It is true the Adm1mstrator is vested with broad, discretionary au-
thority. It is also trde that, for this reason, his findings are to be accepted as
conclusive if supported by substantial evidence, provided always, however,
they are within statutory and constitutional limitations. Security Adm’r vs.
Quaker Oats Co., 318 U. S. 218 In the present case, we find they are not'within .
either 11m1tat10n
“Barring cases of inherently dangerous products, as for example, poisons
and habit-forming drugs with respect to which of course very stringent regula-
-tions must control, when, as here, we .are dealing with one of the commonest
vegetables—one of the commonest foods that all of us partake of from day to
day not only in season but out: (thanks to the canning industry), the rights of
the grower and canner of peas must be correlated to the rights of the consumer
publie, so that ¢ll are protected in a fair and reasonable manner.

“In the present case it follows from what has been said that the Court finds

the Administrator in promulgating that part of Regulation 51.001 here involved,
fixing the alcohol-insoluble solids content of Alaska peas at not more than
23.59%,, has overemphasnzed the factor of consumer taste, and thereby has been
_sorigid in the regulation, in order fo meet the consumier taste, that he has acted
in undue derogation of the rights of the growers and canners of such peas in
‘this general area. Whether this finding is actually supported by the weight of
the credible testimony at the hearing which led up to the promulgation of the
Regulation, we do not purport to determine. It is not necessary to do so, be-
cause, as heretofore explained, defendant is not controlled by what was proved
or decided by that hearing, but has a right to have this Court decide the quest1on :
of the Regulation’s validity upon the evidence produced before it.

“The Administrator does not have unlimited power with respect to promulgat-
ing food regulations. He has only such power as is expressly given him or
reasonably implied by the terms of the Act, so that the intent of the Act may be
effectively carried out. Each case must be heard and decided upon its own
facts. The Court is conscious of the fact that recently several canners appeared
in this Court under similar charges, pleaded O‘m_lty and the Court imposed fines,
but the legality of the Regulation was not raised in those cases. Of course, had
it been raised, and had all the features of the issues been presented as fully as in
the present case, the Court would have been disposed to reach the same con-
clusion in those cases that it has reached in the present case. There is no res
adJudlcata as. respects the present defendant by reason of what occurred-in -
previous cases. No defendant in a criminal case is precluded, unless by some
express statutory provision or unless he has himself waived the right, from
testing the validity of any statute or regulation passed pursuant thereto, when
prosecuted for an alleged violation of same.

“J udgment will be signed in accordance Wlth this opinion.”

8940, Misbrandlng of canned peas. VU. 8., v. Meyer Levy (Colorado Brokerage
0.). FPlea of nolo contendere. Fine, $250. (F. D. C. No. 15501. Sample.
No 57975-F.)

InvorMATION FrIrEp: April 24, 1945, District of Colorado, against Meyer Levy,
trading as the Colorado Brokerage Co., Denver, Colo.; charging that the de-
fendant labeled a quantity of substandard -canned peas with standard Iabels
-while they were held for sale after shipment in interstate commerce, which act
resulted in the misbranding of the product. The peas had been shipped to the
defendant from Fremont, Nebr., between the approximate dates of August, 24
and 28, 1943, and were unlabeled when shipped.

LaBgr, v PART: (After shipment) “Myrna * * * Early June Peas,” or
" Harvester Brand - Barly June Peas.” o : '



